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Duties & Responsibilities  
of Directors



With increased consolidation of business across Europe, executives of 
multinational groups can find that they are required to become directors of 
companies in a variety of jurisdictions, often at short notice.

The rules relating to directorships vary considerably from jurisdiction to 
jurisdiction. This guide is intended to provide an overview of the duties and 
responsibilities of directors across 21 jurisdictions in Europe, answering the most 
frequently asked questions for directors coming from another jurisdiction.

In many jurisdictions, there are various forms of company available, and there 
are different rules for directors according to the type of company used. This 
guide focuses for each jurisdiction on the most common form of company, and 
on the rules which apply to executive/managing directors.

CMS is the organisation of independent European law and tax firms of choice 
for organisations based in, or looking to move into, Europe. CMS provides a 
deep local understanding of legal, tax and business issues and delivers client-
focused services through a joint strategy executed locally across 27 jurisdictions 
with 54 offices in Western and Central Europe and beyond. CMS was established 
in 1999 and today comprises nine CMS firms, employing over 2,800 lawyers and 
is headquartered in Frankfurt, Germany. This guide is intended only to provide 
a general overview of the matters covered. It is based upon the law in each of 
the countries as at 1 July 2010. However, the information contained in this guide 
is not comprehensive and does not purport to be professional advice.

For further information on rules for directors of private companies in Europe, 
contact any of the people listed in the Contacts section from page 140, or your 
usual contact at CMS.
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For each of the jurisdictions we cover the following key question areas: 
eligibility requirements, method of appointment, method of removal, 
authority and representation, working rules of the board, contractual 
relationship with the company, conflicts of interest, duties of a director, 
liability, limitation of liability, immigration issues, taxation and social 
security.
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Austria

Peter Huber, peter.huber@cms-rrh.com  
Johannes Trenkwalder, johannes.trenkwalder@cms-rrh.com

This guide focuses on the rules relating to private limited 
companies (‘Gesellschaft mit beschränkter Haftung’, 
‘GmbH’). It does not address the rules for other forms  
of entities, such as the public limited company 
(‘Aktiengesellschaft’, or ‘AG’). However, rules for private 
and public limited companies are similar in many cases.  

Austrian private limited companies generally have a 
management board (‘Geschäftsführung’). All directors of 
the management board are managing directors. An 
additional supervisory board (‘Aufsichtsrat’) is mandatory if:  

the stated share capital exceeds EUR 70,000 and the ——
number of shareholders exceeds 50; 
the number of employees of the company exceeds 300; ——
the company centrally manages or, by means of a direct ——
interest exceeding 50%, controls private or public 
limited companies, and the total combined number of 
employees of the controlling and of the controlled 
companies exceeds 300;
the company is a general partner (‘Komplementär’)  ——
of a private limited liability partnership 
(‘Kommanditgesellschaft’) and the total combined 
number of employees of the company and the private 
limited liability partnership exceeds 300; or
employee representatives have the statutory right to ——
nominate members of the supervisory board pursuant 
to Part VIII of the Austrian Labor Relations Act 
(‘Arbeitsverfassungsgesetz’) as a result of a cross-
border merger.  

The articles of association may provide for an optional 
supervisory board. The supervisory board has a controlling 
function, and thus its directors are non-executive.  

Eligibility requirements 
 
There are few restrictions on who can become a director.  
In particular, a director is not required to be resident in 

Austria, and there is no nationality requirement. Only a 
physical person with full legal capacity can be appointed  
as a director. A legal entity or a partnership may not be 
appointed. Special provisions apply to directors who are 
shareholders. A company may have one or more managing 
directors. Usually the articles of association determines the 
number of managing directors. 

The company must effectively be managed from within 
Austria. Otherwise it might be regarded as liquidated and 
taxed on built-in gains. A supervisory board must consist  
of at least three directors. Additional members may be 
appointed unless the number of members is restricted by 
the articles. Usually the number of directors of the 
supervisory board is determined by the articles. 

Members of the supervisory board may not simultaneously 
be managing directors, permanent substitutes for 
managing directors, or employees of the company. Also, an 
individual must not be a member of the supervisory board 
of more than 10 (in certain cases 20; the role as chairman 
of a supervisory board accounts for two supervisory board 
positions) private or public limited companies and he must 
not be a managing director of a subsidiary of the company. 
If the employees have established a works council (which 
requires a minimum number of five employees), the works 
council may nominate one additional member to the 
supervisory board for every two members of the 
supervisory board elected by the shareholders. 

Method of appointment 

Managing directors are appointed by shareholder 
resolution. Managing directors may also be appointed by  
a provision in the articles of association, if, and as long as, 
they are shareholders. The period of appointment is not 
limited unless the articles provide otherwise. 

5





This guide focuses on the rules relating to limited liability 
companies (“LLC”) and joint stock companies (“JSC”) only. 

The Bulgarian Commercial Act (the “Commerce Act”) 
published in the State Gazette No. 48, dated 18 June 1991 
(as amended) defines five types of companies: a general 
partnership, a limited partnership, a limited liability 
company, a joint-stock company, and a partnership limited 
by shares. Only the companies set forth in the Commerce 
Act may be established in Bulgaria. General and limited 
partnerships are personal, whilst a joint stock company and 
a limited liability company are equity companies.

The duties and responsibilities of the directors vary 
depending on the type of company.

The management bodies of a JSC are: (i) a general meeting 
of shareholders, and (ii) either a board of directors (one-tier 
system), or a supervisory board and a management board 
(two-tier system). 

A JSC is managed by the executive members of the board 
of directors, in the one-tier system, or by the members of 
the management board, in the two-tier system. The 
supervisory members of the board of directors in a  
one-tier system, or the members of the supervisory board 
in a two-tier system, supervise the management of the 
company. 

In an LLC the management bodies are: (i) a general 
meeting of the quotaholders, and (ii) a manager. Often  
the quotaholders are closely involved in the management 
of the LLC. 

Where the shares/quota of a company are held by  
one person, the functions of the general meeting  
of shareholders/quotaholders are performed by the  
sole owner. 

Eligibility requirements 

Joint Stock Company
A board member can be an individual or a legal entity, 
where the articles of association of the company so 
provide. Where the board member is a legal entity it must 
designate a representative for the performance of its duties 
on the board of the JSC. The liability of the legal entity 
arising from the actions of its representative on the board  
is unlimited and is joint and several with the other board 
members. However, Bulgarian law stipulates that a person 
may not be a director if s/he: 

has been a board member of a company which has ——
been dissolved on the grounds of insolvency within the 
two years preceding the date of his appointment and 
the claims of its creditors were not fully satisfied; or 
does not meet other requirements provided for in the ——
articles of association of the company. 

Board members must be registered in the Commercial 
Register of the Bulgarian Registry Agency (the 
“Commercial Register”) by presenting a notarised 
consent and a statement certifying that there are no 
obstacles to them becoming board members.

Limited Liability Company
The manager of an LLC does not necessarily have to be a 
quotaholder but must be an individual, rather than a legal 
entity. An LLC may have more than one manager, who can 
represent the company jointly or severally, depending on 
the provisions of the company’s articles of association.  
The managers of an LLC must be registered in the 
Commercial Register and they must file at the Commercial 
Register a notarized consent to manage the company and  
a specimen signature.

Bulgaria

David Butts, david.butts@cms-cmck.com 
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Appointment 

Joint Stock Company 
The members of the board of directors (one-tier system)  
or of the supervisory board (two-tier system) are elected 
and released by a general meeting of shareholders. A 
general meeting also determines the remuneration of the 
supervisory board members, including their right to receive 
part of the company’s profits or to acquire shares and 
debentures of the company.

The board members are elected for a term of office not 
exceeding five years. However, the term of office for the 
members of the first board upon incorporation of the 
company cannot be longer than three years. Board 
members may be re-elected without limitation. The general 
meeting of shareholders can release the board members 
from office at any time.

Two-Tier System 
	The company is managed by a management board ——
which is controlled by the supervisory board. Members 
of the management board are appointed by the 
supervisory board, which also determines their 
remuneration and may release them from office at any 
time. One person cannot serve simultaneously on both 
the management board and the supervisory board. 
	The number of members of the management board ——
ranges between three and nine people and is 
determined by the articles of association. The rules of 
procedure for the management board are approved by 
the supervisory board. 
	The supervisory board may not take part in the ——
management of the company. The supervisory board 
represents the company only in its relationship with the 
management board. Members of the supervisory board 
are appointed by a general meeting of shareholders. 
There may be between three and seven members. 

	The supervisory board adopts its own rules of ——
procedure and appoints a chairperson and vice-
chairperson from among its members. The supervisory 
board meets regularly and at least quarterly. The 
chairperson calls meetings of the supervisory board on 
his own initiative, as well as upon requests of members 
of the supervisory board or members of the 
management board. 

One-Tier System
The company is managed and represented by a board ——
of directors, consisting of a minimum of three and a 
maximum of nine directors. The board of directors 
adopts its own rules of procedure and elects a 
chairperson and vice-chairperson from among its 
members. The board of directors meets at least on a 
quarterly basis per year to discuss the company’s state 
of affairs and prospects for development. The board  
of directors assigns the management of the company 
to executive members, elected from among its 
numbers, and determines their remuneration. The 
number of executive members must be lower than the 
number of the remaining (supervisory) board members. 
Each board member must immediately inform the 
chairperson of the board of directors of any 
circumstances which are material to the company. Each 
board member may request the chairperson to call a 
meeting to discuss particular matters. 
A person nominated as a board member must, prior  ——
to his/her election, give notice to the general meeting 
of shareholders (or the supervisory board, if a member 
of the management board) of: (i) his/her participation 
in any companies as an unlimited partner, (ii) his/her 
holding of over 25 per cent of the equity in any other 
company, and (iii) his/her participation in the 
management of other companies or co-operatives  
as a procurator, manager or board member. If a serving 
board member acquires or is appointed to any of the 
above, s/he must issue a written notice of the 
acquisition or appointment to the shareholders or  
to the supervisory board. 
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Limited Liability Company 
The manager is appointed by the general meeting of the 
quotaholders of the company, which also determines his/
her remuneration and releases him/her from liability.

Release from office 

Joint Stock Company
A board may be released from office at any time by the 
general meeting of shareholders or by the supervisory 
board. A board member may request his/her release from 
office by serving a written notice addressed to the 
company. Within one month of the receipt of such notice, 
the company must apply for de-registration of the board 
member from the Commercial Register. If the company fails 
to do so, the board member may notify the Commercial 
Register directly and file personally the notice for the 
release from office. The board member will then be 
de-registered from the Commercial Register regardless of 
whether another person has been elected to replace him/
her on the board. 

Limited Liability Company 
The manager may be released from office by the general 
meeting of quotaholders at any time. The manager may 
request his/her release by serving a written notice 
addressed to the company. Within one month of receiving 
such notice, the company must apply for the registration of 
the discharge with the Commercial Register. If the company 
fails to do so, the manager may notify the Commercial 
Register directly and personally file the notice for the 
release from office. The manager will then be de-registered 
from the Commercial Register regardless of whether 
another person has been elected to replace him/her as 
manager. 

The release from office has effect with regard to good faith 
third parties as of its registration at the Commercial 
Register. 

Authority and representation 

Joint Stock Company 
The members of the board of directors or the management 
board respectively, represent the company collectively, 
unless otherwise provided by the articles of association. 
The board of directors or the management board (subject 
to approval by the supervisory board) may delegate the 
authority to represent the company to one or more of its 
members. Authority so delegated may be revoked at any 
time. 

The names and specimen signatures of the authorised 
representatives of the company are registered in the 
Commercial Register. 

A company’s articles of association may provide that 
certain transactions can be entered into only with the prior 
approval of the supervisory board, or upon the unanimous 
decision of the board of directors. Such restrictions may 
also be imposed by the supervisory board or the board of 
directors. The following transactions require, by operation 
of law, the prior authorisation of shareholders at a general 
meeting: 

transfer or provision of the use of the entire commercial ——
enterprise; 
disposal of assets, (the total value for the current year ——
which exceeds half of the value of the total assets of 
the company as per its latest audited annual financial 
statements); 
assumption of liabilities or the provision of collateral to ——
one person or to related parties, the amount of which 
exceeds, in the current year, half of the value of assets 
of the company as per its latest audited annual financial 
statements. 

The transactions listed above can only be entered into 
without the prior authorisation of the shareholders where 
the company’s articles of association expressly provide that 
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the board of directors or the management board must 
unanimously authorise such transactions in advance.

Any transaction concluded in violation of the above 
requirements shall be valid with respect to third parties, but 
the person who concluded it on behalf of the company 
shall be liable for any damages incurred by the company.

Limited Liability Company 
The manager organises and directs the activities of the 
company in accordance with the resolutions of the general 
meeting of quotaholders. Without the consent of the 
company the manager may not: (i) effect commercial 
transactions which are similar to those of the company on 
his/her own behalf or on a third party’s behalf;  
(ii) participate in partnerships, partnerships limited by 
shares, or in limited liability companies; or (iii) hold 
management positions in other companies. The manager 
shall indemnify the company for any damage caused to the 
company from a violation of his/her obligations.

Rules of Procedure

Joint Stock Company 
The executive members of the board of directors, or the 
members of the managing board, jointly manage the 
company’s operations. The shareholders may modify this 
requirement and allocate certain tasks to one or more 
board members. Furthermore, the internal rules of 
procedure of the board may provide for a more specific 
allocation of the tasks among the board members. 
Nevertheless, such distribution of responsibilities cannot 
override the joint responsibility of the board members for 
the operations of the company.  

Limited Liability Company 
Even if an LLC has more than one manager, the managers 
of the company do not constitute a collective body. Rather, 
each of them is responsible for the management of the 

company’s operations. The articles of association shall 
determine whether the managers can represent the 
company severally or jointly. 

Contractual relationship with the company 

Joint Stock Company 
Two-Tier System 

The relations between the company and a member of ——
the management board are governed by a 
management agreement. The agreement is executed in 
writing on behalf of the company through the 
chairperson of the supervisory board or another board 
member authorised by the chairperson. 
The relations between the company and a member of ——
the supervisory board are governed by a services 
agreement. The agreement is executed on behalf of the 
company through a person authorised by a general 
meeting of shareholders or by the sole owner.  

One-Tier System 
The relations between the company and an executive ——
member of the board of directors are governed by a 
management agreement. The agreement is executed in 
writing on behalf of the company through the 
chairperson of the board of directors. 
The relations between the company and the ——
supervisory members of the board are governed by a 
services agreement executed on behalf of the company 
through a person authorised by the general meeting of 
shareholders or by the sole owner.  

Limited Liability Company 
The relations between the company and the manager are 
governed by a management agreement. The agreement is 
executed in writing on behalf of the company, by a person 
authorised by the general meeting of quotaholders or by 
the sole owner.
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Conflicts of interest 

Without the consent of the company a board member or a 
manager in either a JSC or LLC may not, when the activities 
carried out are similar to those of the company: (i) enter 
into commercial transactions on his/her own behalf or on a 
third party’s behalf; (ii) participate in partnerships and 
partnerships limited by shares or in limited liability 
companies; or (iii) hold managing positions in other 
companies. 

Duties 

Board members have equal rights and obligations, 
regardless of any internal allocation of responsibilities, 
management and representation powers amongst them. 
Board members must perform their functions with the 
highest professional care and in the interests of the 
company and of all the shareholders. 

Members of a board of directors and the management 
board may not, on their own behalf or on behalf of others, 
execute business transactions or serve as procurators, 
managers or board members of other companies or 
co-operatives, if these compete with the company. This 
restriction does not apply where the articles of association 
expressly allow such competing activities, or where the 
body which elects the board member has given its express 
consent.

Board members shall not disclose any confidential 
information which has come to their knowledge in relation 
to the performance of their duties, if such disclosure could 
affect the activities or the interest of the company. The 
confidentiality obligation survives the release of the board 
member from office. 

Specific obligations for managers and board members arise 
where the company becomes insolvent. Within 30 days the 

manager or the executive director of the relevant company 
must file for insolvency. If the manager/executive director 
fails to fulfil this obligation, s/he shall be liable towards the 
creditors for the damages incurred. In addition, the 
defaulting manager/executive director may be subject to 
criminal liability.

Liability 

The directors of a joint stock company are required to 
deposit a guarantee for their potential liability in an amount 
determined by the general meeting of shareholders. This 
amount cannot be lower than three months gross 
remuneration of the board member and can be deposited 
with the company in the form of cash, shares or 
debentures.

The directors are liable jointly and severally to the company 
for any damage caused as a result of their actions. Any 
director may be released from liability if it is established 
that s/he has no fault for the damage suffered by the 
company. Shareholders holding at least ten per cent of the 
company’s equity may file a claim demanding that board 
members be held liable for damage caused to the 
company. 

Board members of JSCs are obliged to notify the board of 
directors in writing when they or parties related to them 
enter into agreements with the company out of the 
ordinary scope of activities of the company or in deviation 
from normal market conditions. Such agreements shall be 
executed only upon the approval of the transaction by the 
board of directors. However, if executed without the 
board’s approval, such transaction shall be valid but the 
person who has knowingly executed it shall be liable for 
damages to the company. Much stricter rules concerning 
related party transactions apply to public companies.
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Release from liability

The general meeting of shareholders may release the board 
members of the JSC from liability. A general meeting of 
quotaholders may release the manager of the LLC from 
liability. Normally, such release from liability is made yearly, 
upon the approval of the annual financial statements and 
the annual management report by the general meeting.

Immigration issues 

A foreign manager or director working under a 
management agreement in Bulgaria is not required to 
obtain a work permit and can apply for a long-term 
residence permit in Bulgaria.

Taxation and social security

Personal income tax at a flat rate of 10% is levied on the 
remuneration of managers and directors, net of mandatory 
social and health insurance contributions. 

The remuneration of managers and directors would 
normally be subject to social and health insurance 
contributions of about 28% of their gross income, capped 
at EUR 1,000 per month. Thus, the part of the 
remuneration which exceeds EUR 1,000 per month is not 
subject to social and health insurance contributions.
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This guide focuses on the rules relating to the management 
of limited liability companies. It does not address the rules 
relating to other types of companies. This updated guide 
reflects Croatian legislation applicable on 1 July 2010. 

A Croatian private limited liability company (the ‘company’) 
will generally have one board, usually a Management 
Board, consisting of one or more directors. Directors 
represent the company in business dealings and other 
situations where representation is required, for example 
before a Court, in administrative board procedures or in 
employment matters. 

The Management Board members conduct the business of 
the company in accordance with the Companies Law, the 
company’s articles of association, decisions of the founders 
and the mandatory instructions of a general meeting of 
shareholders (the ‘Assembly’), together with the 
instructions of the Supervisory Board of the company, if 
one is established. 

Directors are responsible for representing and running the 
company, but they are not personally liable for the 
company’s acts or for contracts concluded on behalf of the 
company, except in the cases below. 

Eligibility requirements 

There are few legal restrictions governing who can be a 
director of a company. An individual director is not required 
to be resident in Croatia and there is no nationality 
requirement. However, only a physical person with full legal 
capacity and who is a capable businessperson can be 
appointed as a director. 

The Companies Law also contains provisions that restrict 
the appointment of persons as directors who were 
convicted for financial crimes, barred from certain 

professions or were convicted for crimes conducted in 
procedure of insolvency of a company. 

Furthermore, the articles of association may contain certain 
conditions or set additional requirements for the 
nomination of directors, such as holding specific diplomas 
or having requisite professional skills. However, these 
conditions may not limit the free choice of the Assembly  
to appoint directors. 

Appointment 

Directors are appointed by a resolution of the Assembly, 
unless otherwise stated in the articles of association. The 
appointment is effective upon adopting the respective 
resolution. In practice however the appointed directors will 
only be able to prove their authority after being registered 
with the Commercial Court’s Register. The period of 
appointment of a director is not limited unless the 
company’s articles provide otherwise. 

Notification of the appointment signed by any and all 
director(s), together with certified evidence of the 
appointment, certified acceptance of appointment, as well 
as a certified sample signature of the director(s), needs to 
be filed with the Commercial Court’s Register. 

Any change concerning directors, which is registered with 
the Commercial Court’s Register (e.g. director’s residence 
etc.) must be re-filed.

Future directors (who are non-Croatian citizens) are now 
required to obtain Personal Identification Number (in 
Croatian “OIB”) before filing notification of the 
appointment. The Personal Identification Number is issued 
by the relevant Tax Office on the request of such future 
director. 

Croatia

Gregor Famira, gregor.famira@cms-rrh.com
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Removal 

Generally, pursuant to the Companies Law, the Assembly 
can remove a director at any time without giving a reason 
for the removal. 

Removal of a director is subject to any entitlements the 
director may have arising from their employment contract 
or management agreement (a type of service agreement), 
or the provisions of Croatian employment legislation. Note 
that the Croatian employment legislation does not apply to 
the management agreement. However, it could be the 
subject of a dispute if a director is only employed under a 
management agreement or an employment agreement. 
Therefore, such agreements should be drafted precisely.

Dismissing a director from their position removes their 
authority to represent the company but does not affect any 
agreements signed between the company and the director. 

Although a director’s dismissal has immediate effect, third 
parties may rely on the director’s authority to represent the 
company as long as the director is registered in the 
Commercial Court’s Register. Therefore any appointment/
revocation should be immediately registered with the 
Commercial Court’s Register. 

Authority and representation 

Under Croatian law, the Management Board members 
jointly represent the company. 

The articles of association may provide a different form of 
representation and usually provide that one or more 
directors each solely or two directors jointly or, in cases of 
more than one director, one director together with a 
‘Procurist’ (agent with limited power to represent) are 
entitled to represent the company. The method of 
representation is registered with the Commercial Court 

Register, thereby notifying third parties of the extent of 
authority granted to particular individuals. 

A director has full authority to manage the company. 
However, such authority may be restricted by the articles of 
association or by shareholder resolutions, for example: by 
requiring the approval of the Assembly prior to certain 
decisions being made; by providing for a particular way of 
rendering decisions; or by requiring approval of certain 
transactions. 

These limitations on a director’s authority have no legal 
effect vis-à-vis third parties, so if the authority is exceeded, 
the company will be bound and the validity of a contract 
cannot be challenged on the basis of a director’s lack of 
authority to conclude a given contract. If a director exceeds 
his authority in this manner, the company can sue him 
personally for damages. 

Working rules of the board 

Under Croatian law, all directors are vested with the same 
rights and duties. Generally, the directors are required to 
jointly manage the company. The shareholders, articles of 
association, internal guidelines for directors and the 
Management Board itself may modify this concept and 
allocate certain tasks to one or more director(s). 

Nevertheless, such distribution of responsibilities does not 
affect the overall responsibility of each director for the 
company’s business as a whole. 

Contractual relationship with the company 

Appointment to the position of a director does not in itself 
create a contractual relationship between the director and 
the company. 
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The company therefore usually enters into a management 
contract with the director, specifying the director’s duties 
and remuneration, as well as any other important aspects 
of the relationship with the director such as confidentiality, 
non-compete provisions, termination provisions and 
benefits in kind. 

Under Croatian law, the directors are entitled to 
remuneration proportionate to their engagement, as well 
as the company’s business results. 

Removal of a director does not automatically terminate his 
or her management agreement and vice versa. The 
management agreement may, however, expressly stipulate 
that if an individual ceases to be a director, then his or her 
management agreement shall automatically terminate as if 
notice of termination had been given. 

Conflicts of interest 

A director is subject to a statutory covenant not to compete 
with the company’s business during the tenure of their 
directorship. Any non-competition and non-solicitation 
covenants going beyond the statutory covenant must be 
set out in the management agreement. 

Directors cannot, without the consent of the Assembly, 
engage in business activities of the company for their own 
benefit or for the benefit of others. Furthermore, directors 
are prohibited from acting as members of the Management 
Boards or the Supervisory Boards of companies that 
engage in the same business activities as the company  
of which they are directors. 

If the Assembly has knowledge that the directors they 
appoint are engaged in the above-mentioned prohibited 
activities and still appoint such persons as directors without 
explicitly seeking that they desist from such activities, the 
Assembly will be deemed to have consented to the 
activities. Consent can be revoked at any time, even  
if it is a deemed consent. 

A violation of the above-mentioned prohibitions entitles  
a company to seek legal recourse for the breach. The 
company can either seek damages for the breach, or 
request that the director pays the proceeds from the 
prohibited activity to the company. In any event, the 
director can be dismissed from his or her position. 

Duties of directors 

A director must manage the company and act on behalf  
of the company in line with its business purpose, in the 
best interests of the company and in accordance with 
instructions given by shareholders, with the diligence of an 
orderly businessman. Conduct is not defined by law but by 
the courts on a case-by-case basis. 

A director is subject to a wide range of specific statutory 
duties, requiring him or her to, inter alia: 

Ensure that all statutory filings were made; ——
Conduct internal reviews; ——
Comply with the statutory requirement to maintain ——
accounts; 

1 �“Small companies” is a term defined by the Croatian Accountancy Act. The “small company” is any company which does not fulfil two of the following conditions:  
(1) overall assets in the amount of HRK 32.5 million, (2) income of HRK 65 million and (3) average no. of employees during the business year up to 50.
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Submit financial statements to the Assembly and the ——
Supervisory Board (if any). Directors of “small 
companies”1 are not required to submit annual financial 
reports (in Croatian “izvješće o stanju društva”) to the 
above named bodies unless otherwise stated in the 
articles of association; 
Uphold the principles of capital maintenance (i.e. not to ——
pay back to the shareholders the stated share capital  
of the company);
To initiate company insolvency procedure in the term  ——
of three weeks as of the day when the cause for 
insolvency appeared (as defined by the Croatian 
Insolvency Act). From such day, the directors are 
generally required to refrain from executing any 
payments. This was already directors’ obligation  
but only according to the Insolvency Act. 

Liability of directors 

Due care standard 
The standard of due care for directors is to act in a manner 
of a prudent businessperson and to keep confidential the 
business secrets of company that they represent. 

Directors that breach this standard are jointly and severally 
liable to the company. In proceedings to establish whether 
a breach exists, the directors bear the burden of proof to 
show that they exercised due care. 

Actions specifically defined as breaches by the 
Companies Law 
Pursuant to the Companies Law, breaches of due care 
related to the following is considered as exceptionally 
grave:  

returning assets invested in the company to the ——
members of the company; 
making payments in the event that the company ——
becomes insolvent or over-indebted;
distributing the assets of the company; ——

paying interests or profits to company members; ——
acquiring treasury business interests in the company; ——
and
issuing business interests in the company before the ——
corresponding contribution for the business interest  
is paid to the company in full.  

Also, a breach of the director’s obligations under tax and 
social security legislation may lead to the imposition of 
fines in accordance with special laws. 

Limitations periods for filing claims 
The limitation period for filing claims arising from a breach 
of the duty of due care is five years from the date on which 
the claim arises. 

Unlawful return of capital 
Apart from the payment of dividends, the Companies Law 
prohibits the return of contributed share capital to the 
shareholders. Therefore, if the Management Board would 
execute a non-arms length agreement with the company’s 
shareholder(s), the company’s creditors would be entitled 
to claim damages against the shareholders and the 
Management Board members. 

Additionally, if such payments were made to the company’s 
shareholders abroad, which resulted in a reduction of the 
company’s profit, the Croatian Tax Authorities would be 
entitled to tax the Croatian company as if such an 
agreement had an arm’s length consideration.

Limitation of liability 

Directors may be excluded from liability if there are justified 
grounds for such exclusion, or if the directors succeed in 
proving that they have acted in compliance with the due 
care standard. According to the Companies Law, directors 
will be exempt from liability if their actions are based on 
lawful decisions of the Assembly. 
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Despite the mentioned exemption, where debts towards 
creditors cannot be settled from the company’s assets, the 
creditors can claim damages from the directors, if the 
directors breached the due care standard. 

Immigration issues 

A foreign person who is appointed as a director of a 
company has to obtain the following:  

entry visa (unless the respective country and Croatia ——
have stipulated differently); 
work permit or business permit (if a director works for ——
his or her, or a majority owned company in Croatia); 
and 
residency permit (issued for a maximum period of two ——
years). 

Work and business permits are granted on a quota basis. 
The quotas are defined by the Government of the Republic 
of Croatia. However, the quota policy does not apply to EU 
citizens holding managing directors’ positions in a company 
owned by a company located in a respective EU country 
and in some other specified cases. 

Taxation 

If a director has Croatian residency, his or her income shall 
be taxed under Croatian Income Tax provisions according 
to the ‘world income’ principle. If the director has no 
residency in Croatia, only certain income connected to his 
or her activities in Croatia will be taxed under Croatian 
Income Tax. The income tax rates vary from 12% to 40%. 
Croatia has entered into many double taxation treaties, 
which ease the taxation burden on foreigners who are 
subject to Croatian income tax. 

Social security 

If a director is also an employee of the company, the 
respective pension (20%), health (15%), unemployment 
(1.7%) and casualty (0.5%) contributions have to be 
calculated and paid by the employer i.e. the company. If a 
director is not an employee of the company, the company 
has to calculate and pay those contributions based on his 
or her income, unless the director is already insured on that 
basis abroad. 
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Czech Republic

Helen Rodwell, helen.rodwell@cms-cmck.com 

This paper focuses on the law relating to directors’ duties in 
respect of directors of joint stock companies (‘JSC’) and 
private limited companies. It does not cover the rules of 
partnership, state enterprises or other legal forms of 
organisations operating in the non-profit sector. 
All comments relate to both types of companies, unless 
specified otherwise. 

Eligibility requirements 

A natural person may become a director. A director can not 
simultaneously be a director of another company with an 
identical or similar business activity, unless the companies 
have the same holding company (i.e. they are part of one 
group). 

Method of appointment 

In the case of a JSC: 

the method for appointment of a director is determined ——
by the general meeting, unless the articles of 
association expressly provide for appointment of 
directors by the supervisory board. The appointment 
period may not exceed five years although directors 
may be re-elected; 
the minimum number of directors is three (or such ——
higher number as is prescribed by the articles of 
association). This does not apply if there is only one 
shareholder; and 
the articles of association must include the precise ——
number of members of the board. 

In the case of a limited liability company: 

a director is appointed at the general meeting, or by a ——
written resolution of the shareholders; and 
the minimum number of directors is one (or such higher ——

number as is prescribed by the memorandum of 
association). The law does not limit the term of office 
and appointments are usually made for an unlimited 
term. 
In both cases, the appointment is effective immediately ——
or at the date determined in the decision, but the 
name, address, date of birth (birth certificate number) 
and the date of appointment of the director must be 
registered with the Commercial Register (Companies 
Register) kept by Regional Courts. 

Method of removal 

A director may resign from office at any time by giving 
notice to the company. If a director resigns at any time 
prior to a general meeting, such resignation is effective as 
at the date of the next general meeting, subject to the 
memorandum of association stating otherwise. If the 
director resigns during or after a general meeting, such 
resignation becomes effective after two months, unless the 
general meeting decides otherwise based on the director’s 
request. 

A director is always subject to removal by resolution of the 
general meeting (or by the Supervisory Board, if the articles 
of association so provide). If directors are appointed for a 
fixed term, their appointment will terminate if they are not 
re-appointed at the relevant time. 

Any change in the director’s office has to be registered in 
the Companies Register kept by the relevant Regional 
Court. The registration has a declaratory effect towards 
third parties. 

Authority and representation 

The directors are ‘statutory bodies’ (“statutární orgány”) of 
the company and their actions are deemed to be the 
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actions of the company itself. This means that the directors 
have full authority to represent the company (solely or 
jointly – see below) and that this authority can not be 
limited in any way towards third parties. There is no need 
for the directors to have special authorisation for certain 
acts to be valid (for example, the sale of real property), 
although certain material legal actions do require the 
approval of the general meeting or Supervisor Board (and 
an expert opinion in related party transactions).

The directors will always bind the company, unless any 
director acts outside the powers conferred by general law. 
For example, if under general law the consent of the 
general meeting is required for a contract, and such 
consent is not obtained, then a contract signed by a 
director would be invalid. Under the general law, a general 
meeting must decide (amongst other things) on: changes 
to the articles of association, changes to the registered 
capital, changes of directors (limited liability company)  
or members of the board of directors (JSC) or Supervisory 
Board members, and decisions as to a sale of business or 
(in the case of a JSC) a decision to seek permission for 
shares to be publicly traded, and on such other matters  
set out in law or the memorandum of association of the 
company. 

In the case of limited liability companies, the corporate 
documents of the company specify whether each director 
may bind the company or whether two or more signatories 
are necessary. This information is one of the prerequisites 
for the incorporation of the company and will be entered 
on the publicly accessible corporate register. If there is no 
information concerning signing authority, each director 
may act independently. 

The statutory body of a JSC is its board, which must consist 
of at least three directors, unless the company is owned by 
a single entity. The board decides by a majority of votes, 
unless otherwise specified in the memorandum and articles 
of association of the company. The corporate documents of 

the company specify whether relevant members of the 
board of directors may bind the company individually  
or whether two or more signatories are necessary. This 
information is one of the prerequisites for the incorporation 
of the company and will be entered on the publicly 
accessible corporate register. If there is no information 
concerning signing authority, each member of the board  
of directors may act independently. 

Notwithstanding the above, and regardless whether the 
internal signing requirements are publicly accessible, the 
company will be bound by an act of a director (limited 
liability company) or the board of directors (JSC) towards 
third parties; even if such an act is contrary to the 
memorandum and articles of association of the company 
(but is otherwise lawful). 

Any limitation on the authority of the directors to represent 
the company (apart from the limitation described above, 
whereby a director acts contrary to the law) which is 
included in the memorandum or articles of association, or 
is given by a decision of the general meeting, will have no 
effect towards third parties. Howver, the company may sue 
the director who acted outside of his or her authority for 
damages.

Working rules of the board 

A single director can manage a limited liability company  
but the company’s memorandum and articles of association 
may provide for virtually any number of directors. If more 
directors are appointed, the memorandum of association 
may state that each of them acts on behalf of the company 
separately, or that certain numbers of directors (or even all 
of them) must act jointly. 

The board of directors of a JSC must have at least three 
members and, again, the law sets no maximum limit. Only 
JSCs with a sole owner have an exception – one director  
is sufficient in these companies.
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The directors / board members must be individuals, not 
entities.

The board adopts its resolutions by a simple majority of 
votes of the total number of its members, unless the 
company’s corporate documents provide for a qualified 
majority. The company’s statutes or deed of association 
may even permit voting in writing, or by means of 
communication with persons outside the meeting room,  
if all members of the board concerned agree.

Contractual relationship with the company 

Any payment by the company to a director, that is not 
specified by law, or the internal rules of the company, can 
be made only with the general meeting’s approval - unless 
such payment is explicitly stated in the director’s 
management contract approved by the general meeting. 
The company shall not make such payment if the director’s 
performance has contributed to the company’s adverse 
business results or if the director has failed (deliberately or 
negligently) to fulfil his or her duties. 

Conflicts of interest 

The Commercial Code sets out restrictions on a director’s 
activities so as to prevent conflicts of interest situations. 
The articles of association may stipulate additional 
limitations. Under the commercial code, a director: 

	carry on, either on his or her own behalf or on behalf ——
of a person connected with, any business activity that is 
of the same kind as, or is connected to, a business 
activity of the company, or enter into business 
relationships with the company; 
	mediate business activities of the company for other ——
persons; 

	take part in the business activities of another company ——
as an associate with unlimited liability, or hold a 
controlling interest in another company with the same 
or similar scope of business; and/or 
	perform the office of a director or other statutory or ——
other body, or its member, of another legal entity 
which carries on the same or similar business, unless 
the companies are members of the same holding 
group. 

Duties of a director 

The duties of a director are set out in the Commercial 
Code, and are supplemented by a number of other binding 
prescriptions. The directors must keep all mandatory 
evidence, accounting books and a list of shareholders and 
keep shareholders informed of matters regarding the 
company. 

The directors must convene a general meeting at least once 
a year. This period may be shortened, but not prolonged, 
by the company’s memorandum or articles of association, 
or by law. 

The directors must follow the principles and instructions 
approved by the general meeting, provided that they 
conform to law, the statutory provisions and the articles of 
association. The directors must exercise their range of 
powers with due diligence and not disclose confidential 
information and facts to third parties if such disclosure 
might be detrimental to the company. 

The directors must act in the best interests of the company 
and in accordance with the standard of care of a diligent 
businessperson. The burden of proof lies on the director if 
he or she is allegedly in breach of such duty of care. 

The directors must file, without undue delay, an insolvency 
petition to initiate insolvency proceedings in respect of the 
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company if the conditions stipulated by insolvency law are 
met. If this duty is breached (even negligently) the directors 
will be liable for any debts of the company that are incurred 
from the day after the moment when the director breached 
his/her duty.

The directors are, in certain cases, obliged to convene  
a general meeting of the company (for example, upon 
shareholder’s request or if the company is in a poor 
financial situation etc). 

The directors must finalise minutes from the general 
meeting (and in the case of private limited companies, 
distribute these to shareholders) and prepare (as required 
by law) notifications to the Commercial Register and other 
authorities, relevant decisions of the general meetings and 
updated revisions of the corporate documents, annual 
financial statements etc. 

Liability 

Although the company will be liable for any breach, a 
director is also personally liable for ensuring the company 
complies with all of the following requirements: 

Commercial law 
A director will be held liable for violation of contractual 
obligations. Such violation constitutes an objective liability, 
i.e. no negligent or intentional conduct is required. All 
obligations resulting from the Commercial Code have to  
be met. 

Taxation law 
A director will be held liable for ensuring that the company 
pays its taxes and advances in time and submits the 
respective tax declarations. 

Financial law 
A director will be held liable for ensuring that the company 
makes payments in time, especially those regarding the 
company’s employees’ social security insurance, health 
insurance and contribution to the State Employment Policy.
 
Penal law 
A director might be found personally liable for crimes 
defined by the Penal Code, especially economic crimes 
committed by him during the performance of his or her 
duties. 

Administrative law 
A director is liable for ensuring that all administrative law 
requirements are met fully and in a timely manner, 
especially those concerning business licences or other titles 
for executing business and environmental law requirements 
etc. 

Labour law 
A director must ensure that the requirements of the Labour 
Code and any secondary legislation regarding employees’ 
conditions are met. 

Civil law 
A director must ensure that the company meets all the 
liability requirements specified in the Civil Code as “special 
liability” cases. 

Insolvency 
The directors must submit without undue delay an 
insolvency petition to the court if the company becomes 
insolvent under the Insolvency Act. The term “insolvency” 
is defined in the Insolvency Act. A violation of this 
obligation results in the directors effectively guaranteeing 
liabilities of the company arising after they should have 
known that the obligation to submit the insolvency petition 
had arisen. 
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The Commercial Code imposes an automatic three years 
disqualification from corporate directorship on any 
individual who has served as a director of a bankrupt 
company at any time during a period of one year prior to 
the filing of the bankruptcy petition (or prior to the date 
when such petition should have been filed), save where he 
or she can prove that he or she acted according to the 
standards of care of a diligent business person. 

However, the shareholders of a company may confirm the 
appointment of an incumbent director or appoint a person 
who has disclosed the issue, who would otherwise be 
disqualified, by a two-thirds majority vote.

The provisions of the Commercial Code and other related 
legal regulations concerning the liability of the members of 
statutory bodies are also applicable to persons who 
exercise substantial influence over a company, through an 
agreement, ownership interest or otherwise (shadow 
directors). Such persons are liable under the Commercial 
Code and other legal regulations to the same extent as the 
company’s directors, irrespective of the nature of their 
relationship with the company. 

Limitation of liability 

Any arrangement between the company and a director, 
relieving him from liability for damage caused by him to the 
company or limiting it, is null and void. 

Immigration issues 

Generally, a foreign individual who wants to become a 
director or a board member of a Czech company, or a 
Czech affiliate of a foreign company, does not need a visa 
or work permit. However, in some specific cases individuals 
from outside the EU will need a visa and a work permit. 

Notwithstanding the above, under Czech law a person 
becomes a director/board member at the moment of 
effectiveness of his or her election by the general meeting. 
As of that moment the director / board member can fully 
exercise his or her powers, and is burdened by his or her 
duties, and the consequent registration in the public 
corporate register has no further effect except publicity. 

Taxation 

A director’s remuneration can be repatriated after 
withholding tax is applied, if the relevant international 
double taxation avoidance treaty does not provide for such 
remuneration being taxed only in the state of the director’s 
origin. The Czech Republic has concluded such treaties with 
all EU countries, the USA and many other countries. 

Social security 

Czech directors have to pay both social security and health 
insurance if they receive payments in the Czech Republic. 
With regard to foreign directors managing either Czech 
entities, or Czech affiliates of foreign companies, they are 
also subject to Czech law if they are also employees of such 
companies and receive their payments in the Czech 
Republic. Consequently, they also must pay social security 
and health insurance in the Czech Republic from their 
income, regardless of their actual place of stay with respect 
to taxes and the treaties on double taxation. 

Directors are either expected to pay tax on all of their 
income in their state of tax residency, or, if they stay over 
183 days in the Czech Republic during a calendar year, they 
must pay tax on all of their income (worldwide) in the 
Czech Republic. The payments of social security and health 
insurance by foreigners in the Czech Republic can only be 
offset in their respective countries if an international treaty 
so provides.
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France

Jacques Isnard, jacques.isnard@cms-bfl.com

The Limited Company – Société Anonyme (SA)

Eligibility requirements 

There are few restrictions applicable to the person who is 
entitled to be a director, namely: persons without legal 
capacity to act (mentally impaired or non-emancipated 
minors) and persons who have been disqualified from 
acting as a director.

Directors do not have to hold qualifying shares. However, 
the articles of association may provide that they have to, 
except in state-owned companies.

However, in listed companies, it is recommended for 
directors to hold a significant number of shares.

The articles of association may also contain other 
requirements, for example a requirement of specific skills 
(confirmed by a diploma or professional qualification) or 
age limitation.

A director is not required to be a French national, nor must 
he/she be resident in France.

A legal entity can be appointed as director. In such a case, 
a permanent representative (représentant permanent) has 
to be appointed to represent the legal entity on the board. 
This permanent representative has to satisfy all the 
eligibility requirements applying to directors.

Method of appointment 

At the time of the company’s incorporation, the first 
directors are designated in the articles of association.

Following incorporation, the directors are appointed at the 
ordinary general shareholders’ meeting. However, the 

articles of association may provide that some directors have 
to be elected by employees (up to a maximum of four 
directors, and five if the company is a listed company).

If there is a vacancy on the board of directors (through 
death or resignation), the board of directors can 
temporarily fill such vacancy. Any such temporary 
appointment has to be ratified at the next general 
shareholders’ meeting.

All relevant information about proposed directors have to 
be communicated or made available to the shareholders 
prior to any general meeting to appoint directors. The 
articles of association set out the length of directors’ term 
of office, which may not exceed three years for the first 
directors designated in the articles of association at the 
time of incorporation, and six years in all other cases.

Directors are eligible for re-appointment, unless the articles 
of association provide otherwise. At the expiry of a 
director’s term of office, the board of directors has to 
convene a general meeting to consider the vacancy. The 
appointment of a director has to be published in a legal 
notice bulletin, filed with the office of the commercial court 
(greffe du tribunal de commerce), registered with the 
trade and companies register and notified through the 
official bulletin of civil and commercial notices. Details of 
directors’ remunerations are set out in a report of the 
annual accounts, but only in listed companies or in 
companies that are controlled by a listed company.

Method of removal 

Shareholders in ordinary general meetings may dismiss a 
director at any time. There is no need to provide reasons 
for the dismissal, but such a decision must not be taken in 
insulting or hurtful circumstances, but after a ‘proper 
hearing’. Otherwise the company could be liable to pay 
damages.
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A director may resign at any time, without giving any 
reason. However, when the resignation is reckless, the 
director may be ordered to pay damages to repair any loss 
incurred by the company. A director who is struck by 
incapacity or a disqualification order must resign. The 
removal of a director has to be published in a legal notice 
bulletin, filed with the office of the commercial court, 
registered with the trade and companies register and 
notified through the official bulletin of civil and commercial 
notices. The removal of a director does not put an end to 
his or her liability. He or she can still be liable if he or she 
have breached his or her directors’ duties prior to his or her 
removal.

Authority of the board 

The board of directors plans the company’s activities and 
supervises their implementation. It has all the powers to 
carry out the company’s corporate object, except for 
matters expressly reserved to the general shareholders’ 
meeting by law or by the articles of association. Practically, 
the managing director exercises most of these powers.

The board carries out the inspections and verifications 
which it considers appropriate. The chairman or the 
managing director is required to send all the documents 
and information needed to perform this task to each 
director. However, certain decisions are expressly reserved 
to the board (convening general meetings, adopting the 
company’s accounts and annual management reports, 
co-appointing directors, nominating and dismissing the 
chairman and the managing director).

Working rules of the board 

A company has to be composed of at least three directors 
and at the most eighteen (excluding directors elected by 

employees). The articles of association set out the number 
of directors required within these limits.

The board of directors is a collegiate body. Its decisions 
have to be taken by a majority of the directors present or 
represented. In principle, the chairman of the meeting has 
a casting vote.

Contractual relationships with the company 

Agreements entered into between the company and a 
director are ‘free’ (i.e. no need for any authorisation or 
approval) only if they are ‘arm’s length’ agreements and 
relate to ordinary business. These ‘free’ agreements have to 
be transmitted to the chairman of the board. A list of such 
agreements and their subject matter has to be provided to 
the members of the board and to the statutory auditors, 
unless they are not significant to any party, given their 
objective or their financial implications. The list of these 
agreements has also to be made available to all the 
shareholders at the company’s registered office.

Several specific agreements are prohibited: loans raised 
from the company; guarantees and other supports given to 
a director for his or her commitments towards a third party; 
and overdraft agreements.

All other agreements entered into, directly or indirectly, 
between the company and one of its directors, or one of its 
shareholders holding more than 10% of voting rights in the 
company, have to follow a specific procedure. Such 
agreements must first be authorised by the board of 
directors. If such authorisation is not obtained, these 
agreements may be terminated if they have been harmful 
to the company. Moreover, these agreements have to be 
approved by the general shareholders’ meeting, following 
the presentation of a special report from the auditors. If 
such approval is not obtained, these agreements may not 
be terminated but the directors concerned will be liable for 
these towards third parties.
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National insurance scheme

Managers of a simplified limited company are manditorily 
subject to the national insurance scheme, even if they are 
not holders of a contract of employment.

Supervision of the management

The shareholders’ meeting is considered as a supervising 
body, particularly when they approve the annual accounts.

The articles of association may also provide for the 
appointment of a supervising body. In such a case, the 
articles of association provide for its composition and 
working rules. As in the case of limited companies, certain 
simplified limited companies are subject to supervision by 
one or more statutory auditors.
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Jan Schepke, jan.schepke@cms-hs.com 

This guide focuses on the rules relating to companies with 
limited liability (‘Gesellschaften mit beschränkter Haftung’ 
or ‘GmbH’). It does not address the rules for other forms of 
company, such as joint stock corporations 
(‘Aktiengesellschaften’) or partnerships 
(‘Personengesellschaften’). 

The rules which apply to the management of stock 
corporations differ substantially from the rules governing 
limited liability companies. While the management board 
(‘Vorstand’) of a stock corporation can, as a general rule, 
independently manage the company, subject to supervision 
by the supervisory board (‘Aufsichtsrat’), the shareholders’ 
meeting (‘Gesellschafterversammlung’) or the sole 
shareholder of a limited liability company may influence 
every single management issue by giving instructions to the 
managing directors (‘Geschäftsführer’). The shareholders 
are therefore more closely involved in the operation of the 
company. 

German limited liability companies have one or more 
managing director(s). They may have a voluntary advisory 
board (Beirat). However, this is not very common for 
companies which are part of a larger group. Note, however, 
that due to the German co-determination rules, companies 
with more than 500 employees are required to have a 
supervisory board. Where this is the case, a number of the 
supervisory board members are elected by the employees. 

Eligibility requirements 

There are generally very few restrictions on who can 
become a managing director. Only individuals (as opposed 
to companies or other corporate entities) may be appointed 
as a managing director. Managing directors are not 
required to be German citizens and do not need to be 
resident in Germany. The practice of some commercial 
registers (‘Handelsregister’) is, however, to require foreign 
managing directors to be capable of entering Germany at 
any time. 

Method of appointment 

The method of appointing managing directors is 
determined by law and the articles of association 
(‘Satzung’) of the company. A managing director is 
normally appointed by a resolution of the shareholders or, 
if permitted under the articles of association, by a 
committee of shareholders or the advisory board. If there is 
a mandatory supervisory board and the company has more 
than 2,000 employees, managing directors are appointed 
by the supervisory board. In this instance, one of the 
company’s managing directors must be a labour director 
(‘Arbeitsdirektor’), with special responsibility for labour 
matters. 

Notification of the appointment and an affidavit, signed by 
the managing director and notarised by a notary public, 
must be filed with the competent commercial register. The 
minimum number of directors is one (or such higher 
number as is set forth by the company’s articles). Where a 
labour director is required, the minimum number is two. 

Time-wise, appointments are frequently open-ended, but 
can also be made for a fixed term. In addition to the formal 
appointment, companies regularly enter into service 
agreements with their managing directors. 

Removal of directors 

A managing director may resign from his or her office at 
any time by giving notice to the company (although such 
resignation may constitute a breach of contract). A 
managing director is subject to removal by shareholders’ 
resolution at any time (although he or she may still be 
entitled to his or her salary and other benefits under a 
service agreement). 

Resignation or removal of a director must be notified to the 
competent commercial register in notarised form. 

Germany
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Authority and representation 

Under German law, the authority to conduct the business 
of the company (‘Geschäftsführung’) and the power t 
o represent the company in dealings with third parties 
(‘Vertretungsbefugnis’) must be distinguished. While the 
internal authority may be limited, the external power to 
represent the company is generally unlimited. 

The managing director’s authority to conduct the business 
of the company is restricted by the articles of association, 
internal management rules, the service agreement and 
possibly by shareholders’ resolutions, supervisory board 
resolutions and decisions taken by the managing director(s) 
themselves. It is common practice to include in either the 
articles of association, the internal management rules or 
the service agreement, a list of matters which fall outside 
the managing director’s authority. In respect of such 
matters, the managing director may not act without prior 
approval from the competent body (usually the 
shareholders). 

Generally, the company is represented by all its managing 
directors acting jointly. This rule, however, is often altered 
by the company’s articles: for example, one of the 
managing directors may be granted sole power of 
representation, or any two managing directors together,  
or one of the managing directors together with a holder  
of procuration (‘Prokurist’), may represent the company.

Working rules of the board 

German law on limited liability companies does not provide 
for a board system (although, if there is more than one 
managing director, the managing directors together might 
be regarded as ‘the board’). According to the statutory 
model of a German limited liability company, all ‘board 
members’ are vested with the same rights and duties. The 
managing directors are, as a general rule, required to jointly 

manage the company. The shareholders – or even the 
directors – may modify this concept and allocate certain 
tasks to one or more managing director(s). 

Nevertheless, such distribution of responsibilities does not 
affect the overall responsibility of each managing director 
for the company’s business as a whole. 

Contractual relationship with the company 

Appointment as a managing director does not in itself 
create a contractual relationship between the director and 
the company, or entitle the director to remuneration.
 
The company therefore usually enters into a service 
agreement with the managing director, specifying the 
managing director’s duties and remuneration, and 
containing provisions on, inter alia, confidentiality, 
non-solicitation, non-competition and fringe benefits. The 
service agreement is entered into by all shareholders on 
behalf of the company (unless there is a supervisory board) 
and the managing director. 

Removal of a director does not automatically terminate  
a complementary service agreement and vice versa. The 
service agreement may, however, expressly stipulate that if 
an individual ceases to be the managing director of the 
company, then his or her service agreement shall terminate 
as if notice of termination had been given. 

Conflicts of interest 

A managing director is subject to a statutory covenant not 
to compete with the company’s business while holding his 
or her office. The shareholders may release the managing 
director from this covenant at any time. Any non-
competition and non-solicitation covenants which go 
beyond the statutory covenant must be set out in the 
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service agreement. A managing director cannot represent 
the company in dealings with himself or herself or with  
a third party represented by him or her (such as another 
‘affiliated’ company for which he or she acts as managing 
director as well), unless authorised by a shareholders’ 
resolution (§ 181 German Civil Code – BGB). Such a 
resolution has to be permitted by the company’s articles 
and entered in the commercial register. 

Duties 

The duties of the managing director are complex and this 
section merely provides a basic introduction to the subject. 
A managing director must comply with mandatory 
provisions of the law, the articles of association, the 
provisions of a service agreement, if any, and shareholders’ 
resolutions. He or she must, in all circumstances, act in the 
best interests of the company, which are not necessarily 
identical to the shareholders’ interests. As far as the 
company’s interests are concerned, a breach of these duties 
can normally be ratified by the company’s shareholders. 

There are also many duties of a managing director that are 
aimed at protecting the interests of third parties such as 
the company’s creditors and even the general public (for 
example, the tax and social security authorities). If the 
company is in financial difficulties, there is a greater onus 
on the managing director to act in the interests of 
creditors, and in such circumstances, there is a greater  
risk of the managing director incurring personal liability. 
Professional advice should therefore be obtained as a 
matter of course. 

In all matters concerning the company, a managing director 
must employ the diligence of an ‘orderly businessman’.  
The test is objective and requires the director to exercise 
reasonable care, without regard to his or her own 
individual level of skill and experience. 

A managing director is subject to a wide range of specific 
statutory duties, requiring him or her to, inter alia: 

ensure all statutory filings with the trade register  ——
are made; 
comply with the statutory requirement to maintain ——
accounts; 
uphold the principles of capital maintenance (i.e. not to ——
pay back to the shareholders the stated share capital of 
the company) – a doctrine that has led to very complex 
case law and which particularly affects intra group 
transactions such as cash pooling or upstream loans / 
upstream securities; 
prepare for and convene the annual shareholders’ ——
meeting; 
report to the shareholders and answer their requests ——
for information. 

Furthermore, the managing director must ensure that  
the company meets its obligations under public law –  
in particular tax and social security laws. 

Liability 

A managing director who negligently or intentionally 
breaches his or her duties to the company, is liable for 
damages vis-à-vis the company. However insofar as a 
managing director’s action has been (validly) approved or 
ratified by the shareholders, the company is, as a general 
rule, precluded from claiming damages in relation thereto. 

If misconduct can be attributed to several managing 
directors, they are liable on a joint and several basis. 
Particular liabilities may arise in connection with the 
managing director’s duty to monitor the contribution  
and maintenance of the company’s share capital. 

If the company becomes insolvent or over-indebted, the 
managing director must file a petition for the institution of 
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insolvency proceedings without undue delay, but in any 
case within three weeks of the company becoming 
insolvent or over-indebted. In default of this obligation, the 
managing director is liable for damages not only to the 
company but also to third parties – in particular to creditors 
of the company. Moreover, the failure to file for insolvency 
proceedings in time is a criminal offence. One of the 
consequences of a conviction would be the preclusion from 
being a managing director of a company for a period of 
five years.

A breach of the managing director’s obligations under tax 
and social security laws may have implications extending 
beyond liability to the company. In the event of misconduct 
or gross negligence, the relevant governmental authorities 
may have a cause of action against the managing director 
and in extreme cases, criminal sanctions may ensue.

Limitation of liability 

It is somewhat doubtful under German law whether the 
managing director’s liability to the company can be validly 
limited in advance by any kind of general agreement. 

The company, however, may waive specific claims against a 
managing director. The shareholders of a company 
regularly resolve upon the managing director’s formal 
approval of the management (‘Entlastung’) after the close 
of each business year. Such formal approval operates as a 
waiver of any claims which were identifiable at the time of 
the resolution. 

The managing director’s potential liability towards third 
parties is not subject to limitation or waiver by the 
company. Equally, there can be no limitation or waiver 
where the managing director’s liability to the company is 
related to the interests of the company’s creditors (most 
particularly, in an insolvency situation). The personal 
exposure of a managing director may be covered by the 

parent company – if so agreed and to the extent permitted 
by law – by granting an indemnity. Furthermore, the 
company may take out D & O insurance cover in favour of 
its managing directors. 

Immigration issues 

A foreign managing director who wishes to establish a 
residence in Germany is required to obtain a residency 
permit (‘Aufenthaltserlaubnis’). As a matter of principle, a 
separate labour permit is no longer required, but is 
integrated in the residency permit which generally requires 
the consent of the labour office. As regards managing 
directors, such consent by the labour office is, however, not 
needed. 

EU and European Economic Area nationals are neither 
required to obtain a residency permit nor a labour permit. 
However, as regards the nationals of the 12 Member States 
that joined the union in 2004 or 2007 certain transitory 
provisions apply. In all other cases, a residency permit will 
only be issued – on a discretionary basis – if there is a 
‘special local requirement’ or ‘a major German economic 
interest’. Experience shows that a permit will not be 
refused if the director is a citizen of the country of the head 
office of the employer and if the director meets certain 
professional criteria. However, a permit may also be 
granted to directors who do not qualify in this sense. The 
residency permit will be issued for a limited period of time 
and subsequent permits are granted when necessary. 
Foreign managing directors other than EU and European 
Economic Area nationals must generally apply for an 
immigration and residency permit from outside of 
Germany. There are further exceptions (for example USA, 
Japan, Switzerland). The processing of the application 
usually requires at least two months. 
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Taxation 

If a managing director is resident in Germany, his or her 
worldwide income is subject to German income tax. If he 
or she is not resident in Germany, only certain sources of 
income, including income from employment in Germany or 
consultancy services provided in Germany, are subject to 
German income tax. Numerous double taxation treaties 
limit Germany’s or the foreign country’s right to levy 
taxation. Income is generally taxed at a progressive rate, 
ranging from approximately 15% to about 47% (including 
solidarity surcharge and the new top tax bracket, the so 
called ‘Reichensteuer’). 

There are various tax deductions which may apply – with 
certain restrictions in case of non-resident taxation. For 
example, for the maintenance of two households. If the 
director is also a shareholder of the company, the dividends 
received might be subject to different rules depending on 
whether they qualify as salary or as income from capital 
investments. 

Social security 

If a director is classed as an employee, as would normally 
be the case, pension contributions, health insurance, 
casualty insurance and unemployment insurance will be 
deducted on a mandatory basis, regardless of whether the 
director is resident in Germany or not. As of today, the 
director’s social security contributions amount to about 
20% of his or her gross salary up to certain caps. The 
company has to contribute the same amounts as the 
employee. 

The German social security laws do not apply to EU and 
European Economic Area nationals who are sent to 
Germany by foreign employers for not more than 12 
months. Numerous treaties with other countries also limit 
the applicability of the German social security laws. 

If a director is classed as an independent contractor (for 
example because he or she holds more than 50% of the 
shares of the company or he or she has a blocking 
minority), pension contributions, health insurance, casualty 
insurance and unemployment insurance are not mandatory. 

51



This guide focuses on the rules of private limited companies 
(‘Korlátolt Felelősségű Társaság’ or ‘Kft.’). It does not 
address the rules for other forms of company, such as 
private or public joint stock limited liability companies 
(‘Zártkörűen Működő Részvénytársaság’ or ‘Zrt.’ and 
‘Nyilvánosan MűködőRészvénytársaság’ or ‘Nyrt.’).  
Special rules also apply to single-member private limited 
companies. 

Senior officers of a private limited company are called 
“managing directors”. 

Eligibility requirements 

There are certain restrictions governing who can become a 
managing director, as follows: 

a person who has been sentenced to imprisonment by ——
a final judgment for the committal of a crime may not 
be a managing director of a company until such person 
is relieved from the detrimental legal consequences 
related to his or her criminal record; 
a person who has been barred by a final judgment ——
from being a senior officer may not be a managing 
director of a company during the effective period of 
such ban; 
a person who has been barred from a certain ——
profession by a final judgment may not be a managing 
director of a company whose main activity is the 
activity indicated in such judgment during the period 
specified by the sentence; 
	as regards the cancellation of a Hungarian company ——
from the Hungarian register of companies based on 
termination proceedings, a person who, during the 
calendar year preceding such cancellation, acted as a 
managing director of the cancelled Hungarian company 
may not be a managing director of another Hungarian 
company. This restriction applies for three years from 
the cancellation; and

a person whose liability – in his capacity as the senior ——
officer of a company terminated by way of liquidation 
or the member (shareholder) of such company with at 
least majority control – for any claims that remained 
unsatisfied in liquidation proceedings has been 
declared by a final court decision in accordance with 
the Act on Bankruptcy Proceedings and Liquidation 
Proceedings may not be a managing director of a 
company, if this person failed to effect the payment 
obligations in compliance with the court decision. This 
prohibition applies for a period of five years from the 
time of failure of the enforcement procedure conducted 
against him.

Only natural persons may be appointed as managing 
directors. Both members and non-members of the 
company may be elected. Managing directors may be 
senior officers of any number of other Hungarian 
companies. However, managing directors shall notify in 
writing any other Hungarian companies of which they are a 
senior officer or member of the Supervisory Board, within 
fifteen (15) days after accepting their position. 

Method of appointment 

Managing directors are usually elected at a members’ 
meeting. Their appointment becomes effective when the 
managing director accepts the position. The first managing 
directors of a company are appointed in the articles of 
association of the company. Companies may have one or 
more managing directors. There is no maximum number of 
managing directors. 

Managing directors may be elected either for a definite 
period of time, which cannot exceed five years, or, if the 
articles of association so permit, for an indefinite period. 
Managing directors may be re-elected. 

Hungary
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Method of removal 

A managing director may resign at any time by giving 
notice to the company. If so required for the operation of 
the company, any resignation shall only take effect on the 
sixtieth (60th) day after the announcement of the 
resignation, unless the members’ meeting has already 
provided (or could have already provided) for the 
appointment of a new managing director beforehand. 
During this period the managing director must participate 
in making any urgent decisions and taking any such 
measures required for the operation of the company. The 
members’ meeting may remove the managing director at 
any time by means of a resolution passed by way of a 
simple majority vote (higher voting requirements may be 
stipulated in the articles of association). Appointments and 
removals of managing directors must be registered with 
the Court of Registration. 

Authority and representation 

The articles of association of a company will regulate 
whether the directors sign individually or jointly on behalf 
of the company. The members’ meeting may deprive a 
managing director of such authority only to the extent 
provided for in the articles of association or by the 
Companies Act. A managing director’s duties regarding the 
company, its bodies and other company officers within the 
internal operation of the company can only be carried out 
in person and no representation is permissable. 

Working rules of the board 

By law the managing directors of a Kft. do not form a 
Board. This means that a managing director’s right to 
represent the company may only be restricted by stipulating 
a requirement for joint signatures. Although it is possible 

for the constitutional documents to provide for a division of 
matters between the different directors, this division would 
not be effective vis-à-vis third parties (i.e., if a managing 
director signed a document outside his or her authority, the 
signature would bind the company). Similarly, the articles of 
association may require a prior approval of the members’ 
meeting regarding the entering into of certain agreements. 
However, any agreement entered into in breach of this 
requirement would nonetheless bind the company.

Although legally there is no board for a Kft., a quasi board 
can be created by prescribing joint signatory requirements 
and by setting out the procedural rules in the articles of 
association that have the practical effect of creating a 
board framework. 

Contractual relationship with the company 

A managing director may, but need not, be remunerated 
by the company under a service or an employment 
agreement for acting as a managing director. It is also 
possible to engage the managing director under a service 
contract for his duties of managing director and at the 
same time employ him/her under an employment 
agreement for tasks different to those carried out as 
managing director. Further, a managing director may also 
have a contractual relationship with the company as a 
consultant providing services under a consultancy 
agreement. 

Which structure is chosen is mainly a tax driven decision. 
Termination of the directorship does not automatically 
terminate the employment/consultancy contractual 
relationship and vice versa. However, an agreement may 
provide that it terminates forthwith upon the individual 
concerned ceasing to be a managing director of the 
company. 
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Conflicts of interest 

To avoid possible conflicts of interest, managing directors 
may not acquire a business interest (except for the 
acquisition of shares in a public joint stock limited liability 
company) in another business enterprise, which specifies as 
main activity the same type of activity carried out by the 
company of which they are a managing director. 
Furthermore, managing directors may not hold a similar 
position in another company or cooperation engaged in 
the same type of main activity as the company of which 
they are a managing director. Exceptions can be provided 
for in the articles of association or by a resolution of the 
members in a members’ meeting. 

Managing directors and their close relatives (including their 
common law spouse) may not conclude contracts on their 
own behalf (or for their own benefit) that fall into the main 
scope of activity of the company, unless the articles of 
association permit this. The managing director, its close 
relative or common law spouse may not be elected the 
member of the supervisory board at the same company. 

Duties of a director 

The managing directors carry out the day-to-day 
management that does not fall within the exclusive scope 
of the members’ meeting or other company organ 
pursuant to the articles of association or acts of the 
Hungarian Parliament. The managing directors are 
authorised to represent the company before third parties, 
courts and other authorities. 

Managing directors are obliged to report any amendments 
of the articles of association and any changes in the 
registered data of the company to the Court of 
Registration. Managing directors exercise employer’s rights 
in relation to the employees of the company unless the 
articles of association provide otherwise. 

The managing director is obliged to keep an up-to-date list 
of members of the company. The list of members must be 
amended by any changes of members or quotas (capital) 
held by them. The up-to-date list of members must be filed 
with the Court of Registration. 

Managing directors are required, upon the request of 
members, to provide information on the affairs of the 
company and to allow inspection of its books and 
documents. The Court of Registration may compel the 
company to provide such information in the event of 
non-compliance. 

Liability 

Managing directors have unlimited, joint and several 
liability for damages resulting from reporting untrue facts 
to the Court of Registration and from any delay or default 
of reporting any required information, including also if the 
annual financial report (and the related business report) of 
the company has not been prepared and published in 
accordance with the requirements of the Accounting Act. 

The managing directors must conduct the management of 
the company with the standard of care generally expected 
from persons occupying such positions and must give 
priority (with the exception described below) to the 
interests of the company. A managing director will be liable 
to the company, in accordance with the general rules of 
civil law, for damages caused to the company by violation 
of the law or by breach of the articles of association, the 
resolutions of the members’ meeting, or his or her 
management obligations. In the case of independent 
signing rights by the managing director, he or she shall 
bear full liability for the damage caused to the company. If 
the articles of association provide for joint signatures, the 
directors shall have joint and several liability for their 
actions. 
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On dissolution of the company (without legal successor) 
claims may be brought by members against the managing 
director for a period of up to one year following final 
judgment dissolving the company. Where the members’ 
liability for the company was limited, such claims may only 
be made up to the proportion due to that member from 
the assets following dissolution. 

Generally, the company is liable to third parties for 
damages caused by the managing director in any 
performance (properly or improperly performed) of his 
duties on behalf of the company. However, the company 
may claim compensation from the managing director in 
relation to the related damages paid by the company to the 
third parties if the above conditions for the managing 
director’s liability are met. 

In the following exceptional case, the managing directors 
may be held liable directly to the creditors of the company. 
If a situation occurred, which threatened the insolvency of 
the company, the managing directors would have to 
perform their management tasks, giving priority to the 
interests of the creditors of the company and not to the 
interests of the company itself. The occurrence of a 
threatened insolvency situation runs from the date and 
time from which the managing director was or should have 
been able to foresee that the company would not be able 
to satisfy its liabilities as they full due. If the company 
eventually became subject to a liquidation procedure 
(‘felszámolási eljárás’) and the managing director had not 
complied with the above obligation and due to this the 
assets of the company decreased or the full discharge of 
the creditors’ claims were not possible or environmental 
obligations were not fulfilled, then the managing director 
may be held liable to the creditors of the company. The 
managing director may also be compelled by the court to 
provide security (e.g. money, bank guarantee) during the 
liquidation procedure to secure the discharge of the 
creditors’ claims. If the damages were caused by more than 
one managing director, then their liability is joint and 
several.

The managing director is exempt from the liability 
described in the preceding paragraph, if he or she can 
prove that following the occurrence of a threatened 
insolvency situation, he or she has taken all measures that 
could be expected in such a situation in order to reduce the 
losses to creditors and to initiate measures to be taken by 
the members’ meeting of the company. The creditors’ 
interests are deemed aggrieved, if before the 
commencement date of the liquidation procedure, the 
managing director has not fulfilled his/her duties regarding 
the publication of the companies’ annual reports (as 
required by the Accounting Act) or if the managing director 
does not comply with certain specific reporting and 
information obligations during the liquidation procedure. 

Limitation of liability 

In a single-member company, the managing director may 
be instructed in his capacity by the single member in 
writing, in which case the managing director shall be 
exempt from his or her liability. 

The articles of association may require that the members’ 
meeting annually evaluate the work of the managing 
directors in the previous financial year, and to decide 
whether to grant any discharge of liability (‘felmentvény’) 
to the managing directors, if applicable. Granting a 
discharge of liability constitutes the members’ meeting 
verifying that the managing directors have performed their 
work during the period under review by giving priority to 
the interests of the company. The discharge of liability will 
become ineffective if subsequently, a court ruling declares 
the information on which the discharge of liability was 
granted was false or incomplete. 

A company is permitted to purchase directors’ and officers’ 
insurance on behalf of its directors. 
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Immigration issues 

As an exception from general Hungarian employment rules, 
no work permit is required for managing directors of 
companies who are foreign individuals and not Hungarian 
citizens or residents. This exception does not apply to 
further activity carried out by the managing director 
exceeding the scope of duties as a managing director  
for the company. 

Foreign individuals coming to Hungary from a member 
state of the European Economic Area (EEA) to fulfill a 
managing director’s position must apply for an EEA 
resident permit at the relevant regional unit of the Office  
of Immigration and Nationality. 

Foreign individuals entering Hungary from a non-member 
state of the EEA to fulfill a managing director’s position 
must apply for a visa for income-earning activities in 
advance. Such visa can generally be obtained at the 
Hungarian Embassy or Consulate in the director’s home 
country. To obtain such visa, the managing director must 
submit all the company documents indicating his or her 
position in the company. As a subsequent step, before the 
date of expiry of the visa, the managing director must 
apply for a resident’s permit at the relevant regional unit  
of the Office of Immigration and Nationality. 

Taxation 

Hungary has concluded Double Tax Treaties with most 
European and North American countries. Based on most of 
these treaties, income received by directors of companies is 
taxable in the country where the company is resident for 
tax purposes (i.e. in Hungary).

According to Hungarian personal income tax legislation, 
income received by managing directors (with respect to 
their activities as such) is considered as income from 

non-independent activity and the whole amount should  
be taken into account when calculating the taxable income. 
The individual’s gross income plus his/her employer’s 
contributions will constitute his/her personal income tax 
base (“supergross”). The tax rate of personal taxation is 
17% up to an annual income of HUF 5,000,000  
(ca. EUR 18,500) and 32% in respect of that part  
of the annual income which exceeds HUF 5,000,000  
(ca. EUR 18,500). 

Social security 

Foreign managing directors of a Hungarian company are 
covered by the Hungarian social security system and they 
are liable to pay social security contributions, except if they 
are exempt by relevant EU rules (i.e. Regulation  
883/2004/EC). 

Foreigners who are not covered by the Hungarian social 
security system may enter into an agreement with the 
Social Security Authority and pay voluntary contributions in 
order to be eligible for healthcare benefits in Hungary. 
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This guide focuses on the rules relating to companies 
limited by shares (‘Società per Azioni’ or ‘S.p.A’). It does 
not address the rules on other limited liability companies, 
such as the ‘Società a Responsabilità Limitata’ which are 
generally companies with smaller capital. Nevertheless, the 
liability rules relating to the directors of companies limited 
by shares, as well as limited liability companies, are similar. 

The management of Italian companies limited by shares 
may consist of one director (‘amministratore unico’) or a 
Board of Directors (‘consiglio di amministrazione’). The 
Italian Civil Code provides that the By-laws of the company 
should indicate the exact number of directors or the 
minimum and the maximum number of Directors, in which 
event the ordinary Shareholders’ Meeting shall set the 
number. 

In addition to the Board of Directors, a Board of Auditors 
(‘collegio sindacale’) has to be appointed. This is an internal 
supervisory body whose role is to check that the company 
operates in compliance with the law. The Board of Auditors 
includes effective auditors and alternate auditors. At least 
one effective auditor and one alternate auditor must be 
certified auditors. Should the other member of the Board 
of Auditors not be certified auditors, they have to be 
registered on certain professional registers or to be 
permanent professors of economy or law at university. The 
auditors cannot be directors of the company. The main 
function of the Board of Auditors is monitoring the 
management and the procedures for the functioning of the 
company. 

Moreover, the Italian Civil Code, as modified according  
to corporate law reform entered into effect on  
January 1, 2004, set forth in the legislative decree of 
January 17, 2003, n. 6 and following amendments, 
provides for the appointment of a certified person or 
company to be vested with the audit of the accounts of the 
company. Companies that are not listed companies and 
need not draft consolidated annual accounts may grant this 

power to the Board of Auditors. In this case, all the 
members of the Board of Auditors shall be certified 
auditors. 

Also listed companies must have their accounts certified by 
external auditors. The external auditors will then inform the 
internal Board of Auditors and the Consob (Italian securities 
market Regulator) of any facts deemed to be censurable. 

The Italian Civil Code, as modified according to corporate 
law reform, has introduced two alternative management 
schemes to the ordinary system of management: 

The so-called ‘dualistic scheme’, by which a ——
‘Management Board’ carries out its duties in 
collaboration with a ‘Supervisory Board’. The 
appointment of the first members of the Management 
Board will be made in the Articles of Incorporation  
and any further appointment will be made by the 
Supervisory Board (for example in the event of early 
resignation of one of the members). The By-laws set 
the number of members of the Management Board, 
which may not be less than two. Such members hold 
office for 3 financial years and may be re-appointed 
after this time unless the By-laws provide otherwise. 
With the exception of certain particular provisions, the 
same rules regulating the ordinary Board of Directors 
also apply to the Management Board. The Supervisory 
Board is comprised of at least three members. Such 
members need not necessarily be shareholders, but at 
least one of them needs to be a certified auditor. In the 
‘dualistic scheme’ the Supervisory Board has a general 
duty to control the activities of the Management Board 
and also has some of the powers that commonly 
pertain to the Shareholders’ Meeting in the ordinary 
system, such as the approval of the annual accounts of 
the company. 
The entire management of the company is carried out ——
pursuant to the ‘monistic scheme’, by a sole entity, 
namely the Board of Directors. The appointment of the 
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first members of the Board of Directors is made in the 
Articles of Incorporation. Any further appointment will 
be made by the Shareholders’ Meeting. The Board of 
Directors appoints some of its members to a 
‘Surveillance Committee’. The management is entrusted 
to the Board of Directors and the Surveillance 
Committee has the powers, which commonly pertain 
to the Board of Auditors in the ordinary system. At 
least one member of the Surveillance Committee must 
be a certified auditor. 

Eligibility requirements 

Certain restricted groups of people are not eligible to 
become directors of a company limited by shares (i.e. 
minors, bankrupts, legally incapacitated persons). 
Corporate bodies may not be appointed as directors. In 
addition to these restrictions, Italian statutory provisions 
also provide for the following restrictions: 

government employees, members of Parliament, ——
brokers, magistrates, members of supervisory 
authorities (for example ‘Consob’) etc, may not be 
members of the Board of Directors; 
practising lawyers may be appointed to the Board of ——
Directors provided they are not appointed as sole 
directors, managing directors or chairmen of the Board 
of Directors vested with representative powers; and 
individuals who have been appointed to the Board of ——
Auditors may not be appointed to the Board of 
Directors of the same company.  

The Articles of Incorporation may provide for additional 
specific eligibility requirements.  

As a general rule, there are no nationality requirements nor 
do the directors have to be domiciled in Italy, except for 
nationals of a state which prevents Italian citizens from 
becoming a director of a company in that country (principle 
of reciprocity). Any person who has been appointed as a 

director of an Italian company is required to elect a 
domicile in Italy and to apply for an Italian tax code 
number. 

Method of appointment 

The method of appointment of the directors is determined 
by law, the Articles of Incorporation (‘Atto Costitutivo’), the 
By-laws (‘Statuto’) of the company and in some cases, by 
shareholders’ agreements. 

Upon incorporation of the company, the directors are 
appointed in the constitutional documents of the company. 
During the life of the company, all directors must be 
appointed by a resolution of the Shareholders’ Meeting 
(with some exceptions for the dualistic scheme: see above). 
The company’s By-laws commonly contain detailed 
provisions relating to the appointment of Directors, the 
quorum and majority requirements and, in some cases, the 
specific expertise and reputation that the director should 
have. Furthermore, the appointment of directors is 
frequently governed by provisions contained in 
shareholders’ agreements. 

The minimum and maximum number of directors is 
established in the company’s By-laws. 

If there are one or more vacant positions on the Board of 
Directors but the majority of the Board of Directors hold 
office, the remaining directors have the right to co-elect a 
director. However, this resolution is subject to the approval 
of the Board of Auditors of the company. The co-opted 
director will remain in office until the next Shareholders’ 
Meeting, which may confirm the appointment of the 
co-opted director or may appoint someone else. In the 
‘dualistic scheme’, the co-optation of a director is not 
possible. 

If there are one or more vacant positions on the Board of 
Directors and the majority of the Board of Directors do not 
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hold the office any more, the remaining directors must 
convene a Shareholders’ Meeting for the appointment of 
the requisite number of directors.

Directors’ appointments may only be for a term of up to 
three financial years. Such appointments expire at the 
Shareholders’ Meeting convened for the approval of the 
annual account referred to the last financial year of such 
office. In the event of directors resigning or being removed 
from office prior to the expiry of the term, a new director 
will need to be appointed, serving for the remaining period 
of office of the person he or she replaces. The directors 
may be re-elected if the company’s By-laws do not provide 
otherwise. 

The By-laws very often provide for a “simul stabunt simul 
cadent” clause (if one director resigns, all other members 
of the Board of Directors cease to hold office). 

The Board of Directors often delegates its powers to an 
executive committee consisting of some of its members, or 
to one or more managing directors (‘amministratori 
delegati’). The relevant mandate, which is always revocable, 
may be of a general nature or limited to single acts. 
However, there are some powers, which cannot be 
delegated (for example the drafting of the annual financial 
statements). 

Once appointed, the directors need to register with the 
Companies Register within 30 days of acceptance of the 
appointment and will need to specify whether or not they 
have been granted representative powers and, if so, 
whether these have to be exercised jointly or not. 

Method of removal 

A director may resign from office at any time by notice to 
the Board of Directors and to the Chairman of the Board of 
Auditors, stating the reasons for the decision. Resignation 

is effective immediately. However, in the event of a 
resignation of the majority of the directors or of the sole 
director, resignation will only be effective once the majority 
of the new Board have been appointed. 

The Shareholders’ Meeting has the exclusive right to 
remove a director from his or her office at any time, 
although the director in question has the right to challenge 
such decision. If the resolution is not supported by a ‘just 
cause’, the director may claim damages and seek 
compensation. Removal is immediate and the Shareholders’ 
Meeting will need to nominate an immediate replacement. 

Directors will automatically cease to hold office at the end 
of their term, but may be re-appointed at such time. 

Normally the By-laws of the company will contain 
provisions relating to the removal of members of the Board 
of Directors in the event of one or more directors ceasing 
office or in the event of the company’s equity holders 
substantially changes. 

The Board of Auditors must notify the termination of office 
of any Director to the Companies Register within 30 days 
of such termination.

Authority and representation 

The Board of Directors has all the necessary powers to 
pursue the company’s objectives, save for those powers 
expressly reserved to the Shareholders’ Meeting by law or 
by the By-laws. All members of the Board of Directors 
represent the company in its relations with third parties 
unless the Articles of Incorporation or the By-laws provide 
for restrictions on such representative powers. In practice, 
authority is commonly delegated to one or more managing 
directors or to an executive board. It is also common 
practice to appoint a chief executive (‘direttore generale’) 
who is not a member of the Board of Directors. If such 
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This guide focuses on the rules relating to the private 
company with limited liability (‘besloten vennootschap met 
beperkte aansprakelijkheid’ or ‘B.V.’) and the public 
company with limited liability (‘naamloze vennootschap’  
or ‘N.V.’). 

The management structure of a company is generally based 
on a two-tier management system. This consists of a 
management board, which is the executive body, and a 
separate supervisory board, which advises and supervises 
the management board. However, the supervisory board  
is compulsory only for large Companies (often N.V.’s) and 
most Companies (especially B.V.’s) have no such board. 

As a rule, a supervisory board is mandatory where: 

the company’s issued capital plus reserves amounts  ——
to at least EUR 16 million; and 
the company (or the group to which it belongs) has  ——
a Works Council; and 
the company and the group to which it belongs ——
collectively employ at least 100 personnel within the 
Netherlands. 

A member of a supervisory board is generally referred to as 
a ‘commissaris’ and a member of a management board is 
normally called a ‘directeur’ or ‘bestuurder’. 

A one-tier management system is also possible. Although 
its popularity increases, it is still rarely used. When this 
system is used all directors are still regarded to be 
managing directors. Through the allocation of tasks, 
however, it is arranged that some directors are only 
required to supervise their colleagues. The Dutch 
parliament intends to adopt new legislation that will 
formalize one-tier boards for N.V.’s and B.V.’s with 
executive and non-executive directors.

Eligibility requirements 

There are no legal restrictions on who can become  
a managing director. The articles of association may, 
however, contain specific requirements in respect of the 
eligibility of possible managing directors or may contain 
requirements in respect of the right to nominate 
candidates. 

An individual managing director is not required to be 
resident in the Netherlands and there is no nationality 
requirement, unless required otherwise by the articles of 
association. If the articles of association contain such a 
requirement, a distinction between Dutch subjects and 
subjects of other EU countries is not permitted. Another 
company – whether incorporated in the Netherlands or 
elsewhere – can also be appointed as a managing director. 
There is a minimum of one and no maximum to the 
number of managing directors of a company, except for 
any minimum or maximum prescribed by the articles of 
association. 

Appointment 

A managing director is normally appointed by the general 
meeting of shareholders. If the company has a mandatory 
supervisory board however, the managing directors are 
normally appointed by such board. Notification of the 
appointment, together with the signature of the managing 
director, must be filed by the company with the Trade 
Register of the relevant Chamber of Commerce. Except if 
the filing is performed by a civil law notary, the Trade 
Register will also require a legalised copy of the director’s 
passport and evidence of his or her private address. A small 
fee is payable. Managing directors are usually appointed for 
an indefinite period of time. Appointments for limited 
periods or reappointments are possible, but unusual, and, 
where the managing director has an employment 
relationship with the company, may be incompatible with 
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Dutch labour law. If the company has a Works Council, the 
management board is required to give the Works Council 
prior notice of any proposed candidate for appointment  
to the board if the managing director will actually be 
managing the company. The Works Council should have 
the opportunity to render non-binding advice before the 
appointment is made. If the appointment is made by the 
supervisory board, the latter must notify the general 
meeting of shareholders of any proposed nomination. 

Removal 

A managing director may resign his or her office at  
any time by notice to the company. Such notice will 
automatically lead to termination of the employment 
contract (although such resignation may constitute a 
breach of the employment contract). As a rule, a managing 
director can be discharged at any time. A dismissal requires 
a resolution of the shareholders. If the company has a 
mandatory supervisory board, the managing directors are 
normally discharged by such board. Prior to any dismissal, 
the supervisory board must seek the opinion of the general 
meeting of shareholders. The Works Council should also be 
granted the opportunity to render non-binding advice on 
any proposed termination. Prior to any contentious 
termination, the managing director should be informed of 
the reasons for the proposed dismissal, and be given the 
opportunity to give his or her views. 

The employment contract of a managing director usually 
terminates upon his or her removal from the board, but the 
contractual notice period should be observed. If the 
company does not respect the contractual notice period, it 
must pay fixed damages to the managing director. In such 
case, the managing director can not be obliged to abide by 
his or her obligations pursuant to an applicable non-
compete clause. If the termination of the employment 
contract was obviously unreasonable, unjustified or 
improper, the managing director may also be entitled to 

damages. In most cases a settlement is reached concerning 
the effective date of termination and financial 
compensation. Suspension may also be possible. Any 
resignation, suspension or removal of a managing director 
must be notified to the Trade Register. 

Authority and representation 

Each managing director has the authority to represent the 
company. The articles of association may, however, provide 
that the company may only be represented by two or more 
managing directors, acting jointly or with certain third 
parties. The full management board is always authorised to 
represent the company. Although the articles of association 
may require internal approval for specific resolutions, they 
cannot limit the (external) transactional powers of the 
managing directors in respect of specific matters or in 
respect of the size or nature of any one transaction. 

Working rules of the board 

The managing directors, as members of the management 
board, jointly have all powers to manage the company, 
except for those (limited) powers which by law are, or may 
be, attributed to the shareholders or to the supervisory 
board. Depending on the content of the articles of 
association, those limited powers may include the right  
to approve certain decisions of the board of managing 
directors beforehand. 

Furthermore, for listed and certain other large companies, 
approval of the shareholders shall always be required in 
respect of a number of important decisions regarding  
the core identity of the company. The members of the 
management board have collective responsibilities. They 
share responsibility for all decisions and acts of the 
management board and for the acts of each individual 
managing director. However, certain tasks may be allocated 
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to one or more managing directors. Nevertheless the main 
lines of the policy and financial management of the 
company always have to be decided by the management 
board as a whole. The same applies to any important 
decisions. 

Within the aforementioned limits, the management board 
may adopt internal working rules, which describe in detail 
the duties, responsibilities and powers of each managing 
director as well as the rules applicable to board meetings. 
The adoption thereof can be made subject to prior 
supervisory board or shareholders’ approval in the articles 
of association. 

Contractual relationship with the company 

An appointment as a managing director does not in itself 
constitute a contract with the company or entitle a 
managing director to remuneration. Unless the articles of 
association prescribe otherwise, the shareholders have the 
right to decide on the remuneration of the managing 
directors. Furthermore, for listed and certain other large 
companies, it is in any case mandatory that the policy of 
the company in respect of the remuneration of directors 
shall be determined by the shareholders. 

A managing director may also have a contractual 
relationship with the company: 

as an employee under an employment contract; ——
as a consultant providing services under a consultancy ——
agreement; 
through a company or firm which contracts with the ——
company to provide the managing director’s services. 

The tax treatment of these options is different in each case. 
Termination of any such contract will not automatically 
terminate the directorship. Termination of the directorship, 

on the other hand, may constitute a breach of the related 
contract. 

Conflicts of interest 

In case of a conflict of interest between the company and a 
managing director, the company can only be represented 
by the supervisory board (if any). However, the articles of 
association may provide (and in practice often do) that the 
company may even be represented by the management 
board and/or individual managing directors in the event  
of a conflict. 

In case of a conflict of interest the shareholders always 
have the right to appoint one or more others who will 
represent the company in that specific case. This right 
cannot be excluded by the articles of association. 

The management board and the supervisory board are 
under a duty to inform the shareholders promptly in case 
of a (possible) conflict of interest. 

Duties 

The management board is entrusted with the management 
and the representation of the company. In principle this is a 
collective responsibility, for which each individual managing 
director is liable. The managing directors must act in the 
best interests of the company. The managing directors may 
allocate the management tasks among themselves, but the 
above principle of collective responsibility entails that the 
managing directors must always resolve collectively on the 
main lines of company policy and its financial management 
and on important issues. 

Each managing director is under a duty of care vis-à-vis the 
company to perform ‘properly’ his or her part of the 
management task as assigned to him or her. The managing 
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director is under a duty to use all reasonable endeavours to 
achieve this, but he or she does not have to guarantee any 
results. In case of improper performance a managing 
director is, as a rule, only liable for any losses of the 
company in the case of serious mismanagement. 

However, from recent case law it seems to follow that for 
some cases a more severe test will also be applied; would 
any other competent director, who acted reasonably, have 
made the same decisions?

In a one-tier board structure which new legislation (to be 
introduced) provides for, the above basic rule of collective 
responsibility will continue to apply.  Non-executive 
directors, however, may find it easier to evade liability for 
mismanagement by invoking the attribution of tasks and 
their role within such a management board.  

The managing directors are also subject to a duty of good 
faith. The duty of good faith is part of the reasonableness 
and fairness requirement that is imposed on the 
relationship among corporate bodies such as the 
management board, the supervisory board, the general 
meeting of shareholders and the Works Council. A special 
corporate governance code is applicable to listed 
companies. Listed companies are supposed to include 
elements thereof, at least as much as possible, in their own 
internal corporate governance structure. They are to report 
on the extent to which these elements have been included 
in their annual accounts. Specific, additional duties and 
obligations for directors are an important part of this 
corporate governance code. Various elements of the code 
may also be of relevance for non-listed companies. 

Liability 

A distinction should be made between liability towards the 
company and liability towards third parties (including in 
either case a receiver in bankruptcy acting as their 

representative). For each of these two situations hereinafter 
only the most common types of liability of managing 
directors will be discussed. 

In order for liability towards the company for 
mismanagement to arise there must, as a rule, be serious 
negligence by the managing director(s). As already stated 
above, however, a more severe test may be applied in 
specific cases. As a general rule the responsibility of the 
management board towards the company is of a collective 
nature, but each managing director is also responsible to 
the company for the proper performance of the specific 
duties assigned to him or her. 

If a matter falls within the scope of responsibility of two or 
more managing directors they are jointly and severally liable 
for any cases of mismanagement, unless a managing 
director is able to prove that the relevant shortcoming is 
not attributable to him or her. In order to satisfy this 
burden of proof the relevant managing director must show 
that he or she was not personally negligent and further, 
that he or she did not fail in his or her duty to take action 
to avoid or prevent the consequences of the 
mismanagement. Certain important matters, however, by 
definition always belong to the tasks and duties of each 
director. 

If the company is unable to pay certain of its taxes or social 
premiums it must notify the relevant authorities of its 
inability to pay within 14 days after the due date. In the 
absence of such notification, or if the inability to pay is 
caused by apparent negligence of the management board, 
the managing directors are jointly and severally liable for 
the relevant taxes and social premiums. Individual 
managing directors have the right to exculpate themselves, 
but in practice exculpation will only be possible under 
exceptional circumstances. If the company is declared 
bankrupt the managing directors are personally liable for 
the deficit in bankruptcy, if the bankruptcy is to a 
significant extent caused by the apparent negligence of the 
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management board during a three-year period prior to the 
date of bankruptcy. 

If the company has not kept proper financial records or has 
not filed its annual accounts with the Trade Register in a 
timely manner (i.e. at latest 13 months following financial 
year end), there is a binding presumption – which cannot 
be challenged or proven wrong – that there has been 
apparent negligence and a further presumption that such 
apparent negligence has to a significant extent caused the 
bankruptcy. Again, individual managing directors have the 
right to exculpate themselves, but in practice exculpation 
will only be possible under exceptional circumstances. 
Except in certain combinations of complex and unusual 
circumstances, current Dutch law does not provide for 
shareholders’ derivative suits. A breach of the duty of care 
may give rise to an action by the company or the receiver in 
bankruptcy against the management board or members 
thereof for mismanagement. 

An important legal basis for liability of the managing 
directors towards third parties is tort. Creditors of the 
company for example may hold a managing director liable 
on the basis of tort if he or she entered into a transaction 
on behalf of the company when he or she knew (or 
reasonably should have known) that the company would 
not be able to fulfil its obligations under that transaction. 
Managing directors may also incur (personal) liability for 
example in case of environmental pollution, fraudulent 
transfer of assets, unjustified inequality in the treatment of 
creditors, erroneous or misleading financial statements, a 
misleading prospectus or certain breaches of the 
competition laws. It is now also contemplated to establish 
such personal liability for a failure by managing directors to 
assess the admissibility of dividend distributions. 

Under Dutch criminal law a company can commit a crime. 
The individual who is directly responsible for the criminal 
behaviour of the company, may commit a crime as well. 
Accordingly, members of the management board may, in 

the event of (personal) liability for mismanagement under 
civil law, sometimes also face criminal sanctions. Finally, it 
should be noted that in specific instances, some form of 
director’s liability may also arise: (i) in respect of individuals 
who, without being appointed, effectively manage the 
company as if they were directors; (ii) for an individual 
being the managing director of a company that is a 
managing director; or (iii) for supervisory directors. 

Limitation of liability 

No statutory provision or case law exists which relates 
directly to the validity and enforceability of indemnities by 
the company. However, indemnification clauses are rare 
because their effectiveness is generally considered to be 
limited. A company is permitted to take out directors’ 
insurance on behalf of its managing directors. However, 
insurance policies contain many exclusions and limitations. 

Immigration issues 

Employees from non-EU countries (except for Switzerland) 
require a work permit prior to being employed in the 
Netherlands. The same applies to employees from EU 
countries Bulgaria and Romania (for the time being), and 
from Iceland, Liechtenstein and Norway.

Applications must be made by the prospective employer 
with the competent local authority, which is called ‘UWV 
WERKbedrijf’. The duration for the procedure to obtain a 
work permit is limited by law to five weeks (as of the 
moment of submission of the complete request). In 
general, a work permit will not be granted if suitable 
candidates from the European Economic Area (EEA) are 
available for the vacancy. The prospective employer is 
required to demonstrate that efforts to hire an EEA resident 
were unsuccessful. There are exemptions to this general 
rule, one of which is applicable to employees considered 
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key personnel, who are transferred within an international 
group of companies. The procedure for such employees is 
simplified. 

Apart from a work permit a residence permit has to be 
obtained by any non-EEA resident desiring to take up 
residence in the Netherlands. 

Taxation 

Directors´ fees 
Fees paid by a company to a managing director/individual 
for activities performed in his or her capacity as director of 
the company, are subject to Dutch personal income tax at 
the normal progressive rates, regardless of the place where 
the activities are performed. If the directors’ remuneration 
is paid by a non-Dutch group company, it may be 
advantageous to allocate part of the remuneration to the 
Dutch company by means of a salary split, so that the 
director can benefit in the Netherlands from a low effective 
tax rate on this part of his or her remuneration. 

Directors’ fees paid to a foreign company which is 
appointed as a managing director of a Dutch company are 
normally deductible for Dutch corporate income tax. 

Service agreement 
A distinction should be made between fees of a managing 
director/individual for activities performed in his or her 
capacity as director of a company and fees for other 
services, for instance services performed as a sales manager 
or consultant. Under most tax treaties fees for these other 
services provided by a foreign director/individual are only 
taxable in the Netherlands if the activities are actually 
performed in the Netherlands during more than 183 days 
per year. 

Consultancy contract with company / firm 
Fees paid to a foreign company which performs 

consultancy or other services to a company are normally 
deductible for corporate income tax. However, if the 
foreign company is managed and controlled by an 
individual who actually performs the services as if he or she 
were an employee of the Dutch company, the fees may 
under circumstances be taxable in the Netherlands with 
wage tax and/or personal income tax. Foreign employees 
and executives of international enterprises temporarily 
(maximum period 120 months) assigned to the Netherlands 
on the basis of their specific skills may apply for the 30% 
ruling within four months after the starting period of their 
assignment. It is not required that the activities are also 
actually carried out in the Netherlands, so the 30% ruling 
could also be granted to directors of a Dutch company who 
live and work abroad. 

The employees qualifying for the 30% ruling are entitled to 
receive a tax-free cost allowance of 30% of their gross 
income. The effective personal income tax rate for a 
foreign employee will, as a result of the 30% ruling, be 
considerably lower. The standard travel deduction and 
business deductions are also available. Furthermore, 
allowances paid to the employee for costs of an 
international school are also tax-free. Finally, a qualifying 
employee could during the period of his or her Dutch 
assignment request to be considered a non-resident 
taxpayer, in case this would be more beneficial. 

Social security 

A managing director who is also an employee of the 
company (see above) may be entitled to certain social 
security benefits, such as disability insurance and 
unemployment benefits. The company is obliged to 
withhold social security premiums from his or her salary 
and to pay the other part of the relevant premiums, which 
are to be for its own account. Any managing director who 
is also a major shareholder in the company that employs 
him or her is not entitled to social security benefits. 
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This guide briefly presents the rules concerning 
management and supervisory boards in limited liability 
companies in Poland (“Spółka z ograniczoną 
odpowiedzialnością”, commonly abbreviated to  
“Sp. z o. o.”). It does not concern other forms of 
companies in Poland and in particular it does not apply  
to joint-stock companies (“Spółka Akcyjna” commonly 
abbreviated to “S.A.”). 

Polish law divides the decision-making and supervisory 
powers in a company between two separate bodies: the 
management board and supervisory board.

The management board is an obligatory body that runs the 
day-to-day business of a limited liability company and 
represents the company before third parties (for more 
detailed information on the scope of the management 
board’s duties please refer to Point 8 below). 

A management board consists of at least one member. 
There is no maximum number of members of a 
management board, unless the articles of association 
provide otherwise. 

A supervisory board is not usually mandatory. A supervisory 
board is only compulsory if the share capital of the 
company exceeds approx. EUR 125,000 (PLN 500,000) and 
if the company has more than 25 shareholders. 

The supervisory body supervises all aspects of a company’s 
activities, including those of the management board. In 
particular, the supervisory board examines the company’s 
annual financial documents. As a general rule, the 
supervisory board may not impose any binding instructions 
on how the management board runs the company. 
However, the articles of association may extend the powers 
of the supervisory board. For example, the articles of 
association may provide that the supervisory board’s 
consent is required for certain actions of the management 
board. 

The supervisory board consists of at least three members, 
appointed and dismissed by the shareholders, unless the 
articles of association set out a different appointment 
method.

Eligibility requirements 

There are certain restrictions on who can become a 
management or supervisory board member. In particular, 
only a natural person may be appointed to the 
management or supervisory boards. Polish law does not 
allow companies to be appointed to the boards. 
Furthermore, a management board or supervisory board 
member must have full capacity to undertake legal 
transactions. This means that, for example, a juvenile 
cannot sit on any of the boards.

It is also important to note that: (i) a management board 
member may not at the same time be a supervisory board 
member in the same company; and (ii) within a group of 
companies a management board member of a subsidiary 
company cannot be a supervisory board member of the 
parent or holding company. 

Further restrictions may apply to companies acting in 
regulated sectors, for example: banking, insurance or 
betting services. 

Method of appointment 

Generally, the articles of association provide the method  
of appointment to the management board. Usually the 
management board members are appointed by 
shareholders. However, the articles of association may set 
out a different method of appointment, for example, by  
a resolution of the supervisory board or by means of 
designation by a shareholder or a third party. 
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If the articles of association do not provide a method  
of appointment, then management board members are 
appointed by means of a shareholders’ resolution. 

The appointment is effective immediately, or on a certain 
date in the future as set out in the appointment resolution. 
Nevertheless, the appointment requires registration with 
the National Court Register for public information 
purposes. The registration process usually takes between 
two and three weeks. 

The articles of association may provide that an 
appointment to the management board is either for a fixed 
term or for an unlimited period. If the articles of association 
say nothing on this subject or if the appointment is for an 
unlimited period, then the appointment expires on the day 
on which the annual shareholders’ meeting is convened to 
approve the financial documents for the first full year in 
which a given management board member performed his 
function.

Method of removal 

A management board member may be removed from the 
management board by means of dismissal, resignation or 
due to other factors.

A management board member may resign from his 
position at any time by providing written notice to the 
company. 

A management board member may be dismissed at any 
time without a reason, unless the articles of association 
provide otherwise. Usually the dismissal method is provided 
in the articles of association. If the articles of association do 
not provide any dismissal method, then a shareholders’ 
resolution is required to dismiss a management board 
member. 

Other removal factors include, among others, death  
or conviction of certain criminal offences.

Authority and representation 

A management board member has the authority to both 
run and represent the company.

The articles of association set out the rules on how a 
management board member runs the company. If the 
articles of association say nothing on this subject, then:  
(i) each management board member may manage the 
company individually to the extent his decisions do not 
exceed the scope of the ordinary acts of the company;  
and (ii) a management board resolution is required for  
acts exceeding this scope. 

The articles of association set out the rules on how a 
management board member represents the company. If 
the articles of association say nothing in this respect, then 
the company is represented by two management board 
members or by one member acting jointly with a 
commercial proxy.

A management board member’s right to represent the 
company cannot be effectively limited before third parties 
otherwise than by imposing a joint representation 
requirement.

Management board by-laws

It is possible to set out detailed rules concerning the 
authority and organisation of the management board in 
the company’s internal corporate documents, i.e. in the 
management board by-laws. 

The management board by-laws are solely binding 
between the company and the management board 
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members. This means that the by-laws are not enforceable 
by third parties. Consequently, if the management board 
by-laws provide for an internal division of obligations 
between the management board members and if a given 
management board member acts outside his authorisation, 
then the actions of such a member are effective and bind 
the company against third parties, but the management 
board member may be held liable by the company for any 
breach the company suffered.

Contractual relationship with the company 

Appointment to the position of management board 
member establishes a contractual relationship between the 
company and the newly appointed management board 
member. The scope of this relationship results from Polish 
law, the articles of association and the content of the 
resolution of appointment. In particular, a management 
board member: (i) is obliged to perform his actions with a 
level of due care that corresponds to the professional 
character of his function; (ii) cannot, without the consent of 
the company, be involved in any entity competitive towards 
the company (for more information, please refer to 
Paragraph seven below); and (iii) is obliged to avoid 
conflicts of interest.

The appointment to the management board is often 
supplemented with an additional contract, for example: a 
management contract, a service contract or an 
employment contract. The choice of contract depends on 
various factors, such as tax efficiency, stability, supervision, 
etc. 

The appointment itself does not give a management board 
member a right to remuneration. However, remuneration 
may be provided for in the appointment resolution or in an 
additional contract signed by the company with a 
management board member.

Conflicts of interest 

A management board member cannot, without the 
consent of the company: (i) involve himself in any 
competitive business; (ii) participate as a partner in a 
competitive partnership; (iii) sit on a management board or 
supervisory board of a competitive limited liability company 
or a competitive joint stock company; (iv) own 10% or 
more shares in such competitive companies; (v) be 
authorized to appoint one or more management board 
members in such competitive companies. 

Duties of a director 

Duties of a management board member are described in 
Paragraphs four and seven above.

Liability

A management board member may be liable for 
performing his duties under civil, criminal and 
organisational liability.

Civil liability is liability for damage. A management board 
member is liable towards a company, and may be liable 
towards shareholders and third parties (in particular the 
company’s creditors), as the case may be, under: (i) general 
rules on liability; and (ii) rules on liability set out in the 
Commercial Companies Code. 

Under the general rules of liability, whoever culpably causes 
damage is obliged to compensate for such loss. This 
provision sets out a general base for ‘tortious’ liability of a 
management board member. To be successful, the claimant 
must prove that it suffered damage due to the culpable 
acts of the management board member, which may be 
difficult in practice. Therefore, claims based on this general 
provision are very rare. 
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Under the Commercial Companies Code, a management 
board member is liable towards the company for damage 
the company suffered due to the member’s acts. To hold a 
management board member liable, the following premises 
must be jointly fulfilled: (i) the company must suffer 
damage; (ii) the damage must result from an act or 
omission of the management board member that either 
breached the law or the articles of association; (iii) the 
management board member’s act must be culpable and 
the he must fail to maintain the standard of due 
professional diligence. All these premises must occur jointly 
in order to trigger a potentially successful claim. 

If more than one management board member caused 
damage, all members involved may be jointly and severally 
liable.

A management board member may be criminally liable for 
intentional actions or omissions. An offence is committed 
with intent if the perpetrator has the will to commit it, that 
is, is willing to commit the offence or, foreseeing the 
possibility of perpetrating it, chooses to do so. However, 
Polish law also penalises certain situations where an 
offence is committed unintentionally. 

Organisational liability of a management board member 
means that a management board member can be 
dismissed from his position at any time.

Limitation of liability

A number of legal tools are available for management 
board members which mitigate the risk that any civil or 
criminal claims will be successful. However, in the case of 
court proceedings, it is always subject to the discretion of 
the court to decide if the circumstances presented by a 
management board member are sufficient to release him 
from liability. 

The tools available include: (i) proving lack of fault and 
performance of professional care; (ii) implementing internal 
division of responsibilities; (iii) acquiring the approvals of 
the supervisory board or shareholders’ meeting; or  
(iv) obtaining civil liability insurance coverage.  

Immigration issues

Companies looking to hire foreign employees in Poland, 
must obtain a work permit from the relevant authority. 
Foreigners may only be employed for the period of time 
specified in the work permit (which can be issued for a 
maximum of three years with a possibility of this being 
extended), but no longer than for the period of stay 
established in a work visa or the period specified in a 
temporary residence permit in Poland. A work visa/
temporary residence permit is a separate travel (or 
residence certification) document to the work permit  
and is obtained by the foreign employee himself.

Generally, work permits are not required for EU or EEA 
citizens or citizens of other countries linked to the EEA by 
bilateral agreements with EU countries and the European 
Community itself (e.g. Switzerland).

Subject to the above, work permits are not required e.g. if 
a foreign national from another country as specified above: 
(i) works as a management board member of a Polish 
company for less than 6 months during any 12 consecutive 
months and stays in Poland on the basis of an appropriate 
work visa/temporary residence permit; (ii) is posted to work 
in Poland by an employer from another EU country 
provided that he has a relevant work authorisation enabling 
him to be employed in another EU country and that he 
retains a permanent residency in an EU country; (iii) is a 
citizen of a country bordering Poland other than those 
within the EU, and works for less than six months during 
any 12 consecutive months and his employer registers his 
employment in the relevant Labour Office (this rule is in 
force until 31 December 2010).
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In general, management board members who enter into an 
employment contract are covered by the general rules of 
employment law. However, there are minor exceptions to 
these rules, for example executives generally do not have 
the right to additional remuneration for work performed 
beyond normal working hours. In addition, different rules 
apply to management board members in relation to 
working during night time, minimum rest periods and, 
generally, time recording.

Taxation 

The tax consequences of receiving remuneration depend 
on the tax residency status of the management board 
member. 

As a rule, a management board member who: (i) has a 
close personal and economic relationship with Poland  
(i.e. has the centre of his vital interests in Poland);  
or (ii) stays in Poland for more than 183 days in a given  
tax year, is deemed to have his place of residence in Poland. 
Consequently, he is subject to Polish personal income tax 
on his worldwide income (so-called “unlimited tax 
liability”). 

A management board member who does not have his 
place of residence in Poland is subject to Polish personal 
income tax only on income earned in Poland (so-called 
“limited tax liability”). 

The above-mentioned tax regulations apply, unless a 
relevant tax treaty between Poland and a management 
board member’s country of residence provides otherwise. 

Taxation of a management board member’s income differs 
depending on the legal basis of his remuneration.

In case of an employment contract, a Polish company that 
remunerates a management board member is obliged to 

calculate and withhold monthly tax advances on his salary 
(at the progressive tax scale – 18% and 32%).  

Income received under management contract is subject to 
similar tax implications. However, the tax advances on such 
remuneration are withheld on a monthly basis at 18% and 
then the income is subject to reconciliation according to 
progressive scale through annual tax return. As a result, the 
company may benefit from cash-flow.

Generally, if the legal basis for a management board 
member’s remuneration is expressly provided for in the 
appointment resolution, then his income is subject to 
standard Polish personal income tax at two rates of 18% or 
32%. Tax advances are paid similarly to the rules regarding 
management contracts, which means that cash-flow 
benefits are possible. Additionally, such a remuneration 
structure may be beneficial for management board 
members that are Polish tax non-residents as it allows them 
to take advantage of 20% flat rate tax regime (instead of 
standard progressive rates up to 32%).

Expenses 

Any additional expenses that are incurred by the employer 
on behalf of a management board member (i.e. rent for 
accommodation, travel expenses for non-business travel 
etc.) constitute part of the management board member’s 
taxable income. However, some exceptions to this rule 
apply. 

Social security 

In the case of employment contracts, social security 
contributions are paid partly by the company and partly by 
the management board member (respectively at approx. 
15% and 20%). However, these rates apply only to a 
management board member’s cumulative income from the 
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beginning of 2010 up to approx. EUR 25,000 (PLN 94,380). 
Any excess is subject to lower rates.

Similar social security rules apply to management contracts. 
However, in a non-residency scenario, due to lump sum 
taxation, social security contributions are non-tax 
deductible.

If the legal basis for the management board member’s 
remuneration is expressly provided for in the resolution for 
his appointment, then no social security contributions are 
payable by the company.
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This guide focuses on the rules relating to joint stock 
companies (‘Societate pe actiuni’ or ‘S.A.’) and to limited 
liability companies (‘Societate cu raspundere limitata’ or 
‘S.R.L.’). It does not address the rules relating to other 
forms of companies. 

Joint stock companies (SA) 

The management structure of a Romanian joint stock 
company is generally based on a one-tier management 
system, consisting of a single director or a board of 
directors. Alternatively, the management structure can be 
based on a two-tier system, consisting of a management 
board and a separate supervisory board. 

	The management board, which is also the executive ——
body, carries out the management of the company on 
a day-to-day basis and represents the company in 
relation to third parties and in front of official bodies; 
	The supervisory board mainly supervises the company’s ——
activities, including those of the management board, 
and appoints members of the management board.  

Members of the supervisory board may not simultaneously 
be members of the management board, or employees of 
the company. 

Generally, the supervisory board does not have any 
managing powers but the constitutive deed may provide 
that certain matters require the prior consent of the 
supervisory board. The constitutive deed of the company 
also governs the relationship between the two bodies. 

Eligibility requirements 

Generally, both individuals and legal entities may be 
appointed as directors or members of the supervisory 
board.  However, a legal entity must designate an individual 
as a permanent representative. 

There are no citizenship, residency or work permit 
requirements for directors or for members of management 
or supervisory boards.  

However, there are certain restrictions on who can become 
a director, such as for those that are legally declared 
incapable or convicted of fraudulent administration, breach 
of trust, forgery, use of forgery, fraud, embezzlement, 
perjury, bribery and other crimes provided by the law. 

Also, it is important to note that: 

If the directors of a joint stock company were ——
appointed among the employees, their employment 
agreement must be suspended for the term of the 
mandate. 
An individual can be a director and/or member of the ——
supervisory board of no more than five other joint 
stock companies headquartered in Romania. This 
prohibition shall not apply where the director holds 
25% of the shares of the company or acts as member 
of the board of directors or member of the supervisory 
board of the joint stock company owning 25% of the 
said shares. This restriction also applies in the case of 
the representatives of the directors / members of the 
supervisory board’s legal person.

Method of appointment 

Directors are appointed at an ordinary general meeting of 
shareholders. The first directors are nominated in the 
constitutive deed of the company and their mandate 
cannot exceed two years. The mandate of subsequent 
directors is for four years. The directors may be re-elected, 
unless the constitutive deed does not permit this. 

There must not be an even number of directors. Joint stock 
companies, whose financial statements must be audited 
according to the law, must have at least three directors. 
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The Trade Registry Office must be notified of any new 
appointments and resignations of managers or directors 
and these must also be published in the Romanian Official 
Gazette. 

In the case of a two-tier system, members of the 
management board shall be appointed by the supervisory 
board for a term prescribed by the constitutive deed of the 
company, but their mandate shall not exceed a period of 
four years.

Members of the supervisory board are appointed at the 
general meeting of shareholders but the initial members 
are appointed through the constitutive deed of the 
company and their mandate cannot exceed two years. The 
number of members on the supervisory board is also 
established in the constitutive deed and must be between 
three and eleven. 

Method of removal 

Directors may resign at any time by giving notice to the 
company. They need not give a reason for their resignation.  
If a sole director manages the company, he must convene a 
general meeting of shareholders upon his resignation. 

Directors may be removed at any time by the decision of a 
general meeting of shareholders. Under Romanian law, 
directors removed without cause are entitled to claim 
damages. 

In a two-tier system, members of the management board 
may be removed at any time by the supervisory board.  The 
constitutive deed may also provide for their removal by a 
decision of shareholders at a general meeting. If their 
removal is decided without cause, they are entitled to claim 
damages. 

Members of the supervisory board may be removed at any 
time by a decision of the shareholders at a general meeting 

by a majority of at least 2/3 of the votes of those 
shareholders present at the meeting. 

Authority and representation 

Generally, the directors are authorised to perform all acts 
necessary and useful for the conduct of the business of the 
company, other than those acts requiring the approval of 
shareholders at a general meeting. These acts are found in 
the constitutive deed of the company or are expressly 
provided for by Romanian law. 

Directors with powers to represent the company cannot 
subdelegate such powers unless they are expressly 
authorized to do so. Failure to observe this may result in the 
company claiming any ensuing benefits from the person to 
whom the director delegated his authority. Liability in such 
cases is joint with the person to whom the director 
delegated his authority.

The management board, acting in the name and on behalf 
of the company, can only acquire, alienate, lease, or grant 
security over assets relating to the company, with a value 
exceeding half of the book value of the company’s assets, 
with the prior approval of the shareholders. 

	In the case of a one-tier system, the board of directors ——
represents the company in relation to third parties and 
in courts. In the absence of a different provision in the 
constitutive deed, the board of directors represents the 
company through its chairman. Furthermore, the 
constitutive deed may appoint the chairman and one or 
several directors to represent the company, acting 
jointly or individually.  

	� The names and specimen signatures of the persons 
empowered to represent the company must be filed 
with the Trade Registry Office.  
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This chapter focuses on the rules relating to the 
management of Russian legal entities and the duties and 
liabilities of their officers. Russia has three main kinds of 
legal entity including a limited liability company 
(‘Obschestvo s Ogranichennoy Otvetstvennostyu’ 
abbreviated to ‘OOO’), a closed joint stock company 
(‘Zakritoe Aktsionernoe Obschestvo’ abbreviated to ‘ZAO’) 
and an open joint stock company (‘Otkritoe Aktsionernoe 
Obschestvo’ abbreviated to ‘OAO’). The limited liability 
company form is often used as the form of company for 
wholly owned subsidiaries in Russia.

Management Bodies in Russian Companies

The main management body of both a limited liability 
company and a joint stock company can be either: 

	an individual executive manager, usually referred to as ——
the General Director; or 
	a general director together with a collective executive ——
body, usually referred to as the Management 
Committee, that must be chaired by the General 
Director unless the managerial functions are delegated 
to an outside management body (see below); or 
	an outside management body, if the charter of the ——
company provides that management may be delegated. 

The General Director of either a limited liability company or 
a joint stock company must be an individual. The company 
can, by way of contract, delegate the authority of the 
General Director to an outside management body, such as 
a management company or to an ‘individual entrepreneur’ 
(meaning an individual who is registered with the tax 
authorities as self-employed).

A limited liability company and a joint stock company may 
appoint a manager. A manager will have whatever 
authority is delegated to him by the company’s Charter and 
by any agreement for services entered into between the 

manager and the company. Managers may be appointed 
either by a majority decision of the general meeting of 
participants, or as the case may be, shareholders, or in the 
case of a limited liability company only, by decision of the 
company’s Board of Directors. There is a requirement to file 
a notice of appointment of a manager with the Registration 
authorities.

Both a limited liability company and a joint stock company 
may, and in some cases must, also have a Board of 
Directors (‘soviet directorov’). A joint stock company with 
fifty or more shareholders holding voting shares must have 
a Board of Directors. Such a board is a supervisory, rather 
than management body with the powers stipulated by the 
respective laws on limited liability companies and joint 
stock companies. As such it is the General Director or 
management committee rather than the ‘Board of 
Directors’ which most equates to the English law concept 
of a director. 

Method of appointment 

The General Director and members of the Management 
Committee are appointed by a resolution of the general 
meeting of the company. The resolution is by simple 
majority unless, in the case of a limited liability company 
only, the charter specifies a different majority. The charter 
of a limited liability company and a joint stock company can 
provide that authority to appoint the General Director and 
members of the Management Committee is delegated by 
the General Meeting to the Board of Directors. 

The appointment of the first General Director is recorded in 
the minutes of the Founding Meeting of the company and 
these minutes are filed with the registration authorities. 
The company is required to notify the registration 
authorities of subsequent changes. 
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There is no limitation imposed by law as to the maximum 
number of members of a Management Committee but the 
charter may stipulate a minimum and maximum number. 
The charter may also define the period of appointment and 
the procedure for re-appointment. It is not necessary to file 
details of the Management Committee members with the 
registration authorities.

Resignation and Dismissal of General Director and 
Management Committee Members

The General Director may resign from office at any time by 
giving not less than one month notice to the company. This 
is an exception to the standard two weeks’ notice provision 
for all employees provided for by the Russian Labour Code. 

A General Director may be removed by a resolution of the 
general meeting of the company (unless this power has 
been delegated to the Board of Directors). The resolution is 
by simple majority. The Charter of a limited liability 
company may make provision for a different majority.

Similarly, any member of the Management Committee may 
be removed by a resolution passed by simple majority at a 
general meeting of the company. In the case of a limited 
liability company only, the charter may make provision for a 
different majority. The law stipulates that a company may 
dismiss an outside manager at any time but we note that 
the terms of any such dismissal may be further governed by 
the management contract. 

Authority and representation 

The General Director’s power to act on behalf of the 
company arises as a matter of civil law and does not require 
a power of attorney. The General Director, by virtue of his 
office, has authority to bind the company. The General 
Director may delegate his authority to any person by way 

of power of attorney. Certain restrictions on the General 
Director’s authority, such as a limit on certain transactions, 
can be set out in the company’s charter and the internal 
regulations of the company but restrictions which are set 
out in the internal regulations and are not set out in the 
Charter will be invalid and ineffective against a third party 
(including a third party with actual knowledge of those 
restrictions).

General Director’s contractual relationship with  
the company

Any employment contract that is entered into between  
a company and a General Director or a member of the 
Management Committee will be subject to the provisions 
of the Russian Labour Code many of which are mandatory 
and override any contrary terms and conditions specified in 
the individual employment contract. 

The employment contract must be approved by a 
resolution of the general meeting of participants /
shareholders or by a decision of the Board of Directors. In  
a limited liability company, the employment contract with a 
General Director can be signed either by the chairman of 
the general meeting of participants or by a participant who 
has been appointed by the general meeting to sign on 
behalf of the company. Alternatively, if the power to 
appoint the General Director has been conferred on the 
Board of Directors, the employment contract may be 
signed on behalf of the company by the chairman of the 
Board of Directors or a person authorised to do so by a 
decision of the Board of Directors. In a joint stock company 
an employment contract with a General Director is signed 
by the chairman of the Board of Directors or a person 
authorised by the resolution of the Board of Directors. 

The contract of employment of a General Director may be 
terminated at any time in accordance with the provisions of 
the Labour Code, by a resolution passed by the 
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participants/shareholders of the company at a general 
meeting or by decision of the Board of Directors.

Interested party transactions 

Russian law contains regulations on transactions between  
a company and interested parties (“interested party 
transactions”). The rules are similar with regard to either  
a limited liability company or a joint stock company.

Interested party transactions require approval of the 
general meeting of the participants. Authority to approve 
interested party transactions may be delegated to the 
Board of Directors by the company’s charter but only in 
relation to transactions which are valued at less than 2% of 
the company’s assets as reported in its latest accounts. 

‘Interested parties’ include the General Director, members 
of the Management Committee, members of the Board of 
Directors (if established) and participants holding, either 
alone or with affiliates, 20% or more of the company’s 
voting capital as well as their respective close relatives. 
There are obligations to disclose information about 
interested parties. Approval of interested party transactions 
is by a majority vote of all participants who are not 
interested in the transaction. 

Duties and liability

Under the current law, the basic principles of liability of the 
General Director, members of the Board of Directors and 
Management Committee are set out in the Civil Code of 
the Russian Federation and the federal laws on limited 
liability companies and joint stock companies and are in all 
material aspects the same for each type of company. The 
principles rest on the general rule that directors are liable to 
the company and not to the shareholders/participants. 
Legal action can be initiated by the company or by its 

shareholders holding more than 1% of the shares but in 
either such case the director will be liable only to the 
company. The only current exception relates to a breach in 
connection with a mandatory offer (in the case of the 
acquisition of more than 30% of the shares in an OAO) 
and, in the case of all joint stock companies, in the context 
of a squeeze out which we mention below. In these two 
cases, a claim can be brought by any shareholder for his 
own loss.

Russian law in its current form has only a very undeveloped 
concept of directors’ duties. The law provides that the 
General Director, members of the Management Committee 
and members of the Board of Directors as well as any 
outside manager appointed by contract, may be liable to 
the company for their ‘guilty actions’ (виновные 
действия) but fails to define this phrase. It is therefore in 
practice difficult to impeach a director under current law 
for lack of clear regulatory guidance or precedent as to the 
nature of directors’ duties. Furthermore, currently members 
of the Board of Directors and members of a Management 
Committee can generally escape liability by remaining 
passive as it seems that they will only be liable if they vote 
for the decision which caused losses to the company and 
cannot be liable if they voted against such decision or did 
not participate in voting.

When considering the liability of a General Director or 
other officer, the court will take into account the normal 
conditions of business in the industry concerned, as well as 
any other relevant circumstances. Where a court decides 
that several officers of the company have acted negligently, 
they will have joint liability.

Given the uncertainty and other shortcomings of the 
current law on directors’ duties, it is highly significant that 
the Russian Government has recently introduced to the 
Parliament a draft law (the “Draft Law”) aimed at 
improving the regulation of directors and officers by 
defining their legal duties more clearly and identifying a 
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broader scope of persons to whom they might be liable  
in the case of a breach.

The Draft Law will make directors and officers liable for 
losses resulting from their acting unreasonably or in 
bad-faith or supporting such actions through their voting. 
The draft law proposes to define these concepts as follows:

	acting where there is a personal conflict of interest;——
	where the director knew or ought to have known that ——
his acts or omissions and or decisions he supported in  
a vote, were contrary to the interests of the company;
	where the director fails, without good cause, to carry ——
out his duties;
	where the director’s acts or omissions/decisions he ——
supported, breach federal law or normative acts, the 
charter or internal regulations of the company.

The proposals appear to contemplate that a director should 
be able to be interested in a contract without this being a 
conflict of interest, if the transaction is notified to the 
board of directors – the concept of a disclosed, as opposed 
to ‘secret’ profit.

In an important change, where the breach concerns a 
failure to fulfil directors’ functions or a breach of the law or 
the company’s statutes, the burden of proof will transfer to 
the director to show that his actions were not unreasonable 
and/or did not amount to bad-faith. 

The Draft Law also lists the persons to whom directors may 
be liable. These now include as well as the company, a new 
legally defined subsidiary liability (ie together with the 
company), to the company’s shareholders, holders of other 
securities and, in some cases, other third persons.

The reforms including greater definition of the potential 
offence, the shift of the burden of proof to the director 
where the offence is a breach of the law or a breach of 
statutes and the ability of shareholders and other 

stockholders to claim, are highly significant developments. 
They will undoubtedly make it much easier to impeach 
delinquent officers who expropriate assets or otherwise 
profit at the expense of shareholders which is a major 
concern of international equity investors, by creating a 
regime in which all officers of Russian companies need to 
be very vigilant. In particular, directors and officers will 
need to be aware of any restrictions on their power 
contained in the charter and the internal regulations and to 
understand the purpose and effect of matters on which 
they are asked to vote.

Other bases of legal responsibility of directors

In case of a joint stock company, the General Director,  
a member of the Board of Directors, a member of the 
Management Committee as well as any manager is liable to 
the company and, as an exception to the general law that 
directors are liable to the company alone, to shareholders 
for the losses caused by their wrongful or negligent actions 
or omissions in connection with a mandatory offer (which 
applies in the case of the acquisition of more than 30% of 
the shares in an OAO) and in connection with a squeeze 
out – that is to say the right of mandatory acquisition of a 
remaining (less than) 5% tranche of the share capital of an 
open joint stock company.

A General Director as well as a member of the 
Management Committee and Board of Directors can also 
be held liable for committing certain specified 
administrative offences in accordance with the 
Administrative Code of the Russian Federation (i.e. for 
breach of labour, migration, environmental, bankruptcy  
or securities legislation). The penalties for an administrative 
offence may vary from a fine to disqualification (for the 
period of 6 months to 6 years). By way of example, a 
breach of the labour legislation by a director (meaning the 
General Director as well as a member of the Management 
Committee and Board of Directors) on a second offence 
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can result in the disqualification of such director for the 
period of three years.

A General Director as well as a member of the 
Management Committee and Board of Directors can be 
held liable for committing a criminal offence in cases 
stipulated by the Russian Criminal Code. Examples of where 
criminal liability is expressly stipulated include offences 
connected with the operation of bank accounts (unlawfully 
obtaining of credit through provision of false information 
to a bank), competition (entering into agreements limiting 
competition), commercial bribery, breach of legislation 
relating to the provision and disclosure of information to 
the securities market, insolvency (intentional or false 
bankruptcy) and tax (tax evasion).

Insolvency offences

We also note that there has been considerable 
development in Russian insolvency law in the past eighteen 
months and this area is still evolving. Some of these 
developments are directly applicable to directors. Under 
the present rules, generally a General Director must file an 
insolvency petition within one month of the applicable 
circumstances (‘insolvency’ as defined by insolvency laws) 
arising and the failure to do so may lead to the relevant 
officer incurring legal liability to third party creditors for 
allowing new debts to arise after the obligation to file an 
insolvency petition became due. A director will also bear 
subsidiary liability if the relevant obligations of the debtor 
company regarding accounting and reporting documents 
are not complied with as at the date of the commencement 
of supervision proceedings against the company, or as at 
the date of the declaration of the company as bankrupt.

Finally, although this chapter concerns the duties and 
liabilities of ‘directors’, it is worth noting that the insolvency 
legislation has developed the concept of ‘Controlling 
Persons’, broadly defined as an individual or a legal entity 

with the right to give binding instructions to the debtor or 
otherwise to determine the debtor’s actions, including via 
pressure on the debtor’s officers or management bodies. 
Where the actions or instructions of controlling persons 
have infringed the property rights of the debtor’s creditors, 
and the debtor’s assets are insufficient to satisfy all of the 
creditor’s claims, the controlling persons may bear 
subsidiary liability to creditors for the debtor’s monetary 
obligations and/or mandatory payments.

Insurance

The Draft Law referred to above further sets out the legal 
basis for a company to acquire liability insurance for 
directors and officers. Such insurance is only possible if 
permitted by the law and to date there has been no such 
provision. 

The draft law will classify directors’ and officers’ liability 
insurance as contractual liability insurance pursuant to 
Article 932 of the Civil Code and will amend Russian 
company law accordingly. The Draft Law will provide that 
the material terms of a D&O liability insurance contract will 
need to be approved by the general meeting at the request 
of the company’s board of directors. 

Immigration issues 

A personal work permit is required for any foreign national 
in order to be employed by a Russian company, including 
the General Director. In recent years the laws governing the 
employment of foreign nationals have placed a heavy 
administrative burden on employers. A personal work 
permit confirms the right of a particular foreign individual 
to work in a particular company in Russia and is not 
transferable between companies. Work permits have been 
subject to quotas limiting the number of foreign workers a 
company can employ. 
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Under new rules which came into effect on 1 July 2010, 
significant changes have been introduced including a more 
beneficial regime for so-called ‘highly qualified specialists’ 
allowing the permit to extend for up to three years for such 
individuals (previously it was renewable annually), taking 
this category out of the ‘quota’ regime and expediting the 
process for obtaining the work permit. 

The regime for highly qualified specialists will not apply to 
all employers. In particular, representative offices of foreign 
legal entities (which will now enjoy a separate dispensation) 
are not included. Furthermore, employers will lose the right 
to take advantage of the new rules of they have been 
subject to any administrative liability for illegally employing 
foreign citizens within the past two years.
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This guide focuses on duties and responsibilities of directors 
of limited liability companies established in Serbia. It does 
not address the rules for other types of companies, such as 
joint stock companies.

Pursuant to the Companies Act (Official Herald of Republic 
of Serbia no. 125/2004) (hereinafter ‘CA’), limited liability 
companies, as well as closed joint stock companies, may 
have either a single managing director as an individual or a 
management board of directors as a collective 
management body. This is determined by the company’s 
memorandum of association. 

Eligibility requirements 

A natural person with full legal capacity may become a 
director or a member of the management board of 
directors. There are no residence or nationality 
requirements. A member or shareholder of the company 
can be appointed as a managing director or to the 
management board provided there are no restrictions in 
the memorandum of association of the company or the 
shareholders’ agreement. 

In a limited liability company, the number of directors on 
the management board is determined by the articles of 
association or memorandum of association of the 
company. 

Method of appointment 

The managing director or members of the management 
board of a limited liability company are generally appointed 
by a decision of the members at a general meeting. 

The initial managing director or members of the 
management board may also be appointed by the 
company’s memorandum of association. This option is not 

the most efficient way to appoint company executives, 
since any changes in the identity of a managing director or 
to the composition of the management board of directors 
require amendments to the memorandum of association. 

Dismissal of director/members of a management 
board 

A managing director or members of the management 
board may be dismissed at any time by a decision made at 
a general meeting of the company and reasons for the 
dismissal may or may not be given. 

A managing director or a member of the management 
board may also resign from their position at any time, but 
in certain circumstances such a resignation may constitute a 
breach of their employment or management agreement (as 
defined below) with the company. However, for de-
registration of a particular director from the commercial 
registry, the appropriate shareholder’s decision on dismissal 
is always required.

In practice, the duration of a director’s tenure in office is 
usually reflected in his employment agreement and in any 
contract regulating the rights, obligations and 
responsibilities of a director (‘management agreement’). 

Authority and representation 

A limited liability company is represented by its managing 
director or the management board of directors. This 
authority may be subject to limitations, which will be set 
out in the memorandum of association or articles of 
association of the company. 

Personal information of individuals authorized to represent 
the company, as well as the extent of the limitations on this 
authority, must be filed with the Commercial register of the 
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Serbian Business Registers Agency (hereinafter referred to 
as the ‘Agency’). Copies of identity cards or passports in 
cases of foreign citizens and certified samples of signatures 
in a prescribed format must also be filed with the Agency. 
The Agency must be notified of any changes in the above 
within 15 days. 

Besides management bodies, the authorization to represent 
the company may be also granted to other persons – 
representatives and procurators.

Working rules of the board of directors 

If a limited liability company is represented by a 
management board of directors, each of the members of 
the board may have the right to act independently. 
Alternatively, the articles may provide that persons so 
authorized to represent the company may only act jointly. 
In such cases the individual approval of all of the board 
members shall be required for each act or transaction, 
unless that would entail a postponement of a decision, 
thereby causing harm to the interests of the company. In 
cases of disagreement between persons authorized to 
represent the company, an extraordinary general meeting 
must be convened. 

Contractual relationship with the company 

An employment agreement or a management agreement 
underpins the contractual relationship between a Serbian 
company and its directors. According to the Serbian Labour 
Act, a director can have a permanent or temporary 
employment relationship with the company under his 
employment agreement. All rights and obligations arising 
from the Labour Act are mandatory terms of employment. 

A director is entitled to an adequate salary, which is 
determined in accordance with general Serbian legislation, 

by-laws, his employment or management agreement. The 
tax treatment of the income a director receives pursuant to 
either an employment or a management agreement is the 
same. 

Conflicts of interest 

Directors and board members who have a personal interest 
in the company must not use company property for their 
own ‘personal interests’ (as defined below), not misuse 
confidential information about the company, not abuse 
their position in the company for personal enrichment, and 
not use business opportunities obtained in the course of 
their tenure as officers of the company for personal 
benefit. 

The ‘personal interests’ of a director are considered to be 
the following: 

	himself/herself or a member of their family being a ——
contractual party with the company; 
	having a financial relationship with a contractual party ——
or a business partner or a person having a financial 
interest in a business partner, which could influence the 
director acting in the best interests of the company; or 
	the director being under the direct control or influence ——
of a contractual party or a business partner or a person 
having a financial interest in a business partner, which 
could influence the director acting in the best interests 
of the company. 

If members in a general meeting of a limited liability 
company approve the above activities, the activities would 
not be considered restricted. 

However, a director will not be responsible for 
compensating the company by way of damages resulting 
from a conflict of interests, if he or she proves that at the 
time of the transaction he or she was acting in the best 
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interests of the company, regardless of their ‘personal 
interest’. 

By the provisions of the CA, a director is bound to be 
directly or indirectly engaged in another company in the 
same sphere of activity (as the company in which is a 
director), unless he/she is provided by the appropriate 
approval from the company.

Also, a director can be prohibited from working for a 
different company in the same sphere of activity as his 
original employer by the terms in his employment 
agreement. Such a prohibition may apply for up to two 
years after leaving his original employer if in working for 
the new company the director would gain important know-
how, a broad sphere of business contacts, or would acquire 
important business information and secrets. However, this 
competition clause would entitle director to appropriate 
pecuniary compensation for a period after termination of 
the employment relationship.

Duties of a director 

According to the CA and unless otherwise determined in 
the company’s memorandum of association, the duties and 
powers of a managing director or a management board of 
directors of a limited liability company are as follows: 

	representing the company and managing the company ——
business in compliance with Serbian law, memorandum 
of association of the company and the shareholders’ 
agreement; 
determining a proposal for a business plan; ——
convening the company’s general meetings and ——
determining the proposed agenda for such meetings; 
executing resolutions at general meetings;——
setting a date for: ——

determining a list of company members entitled to ∙∙
receive notice 

determining dividend amount;∙∙
determination of dividend payments; and ∙∙
voting and other rights;∙∙

concluding loan agreements; ——
setting an eligibility date for profit sharing and the date ——
of payment of shared profit; 
issuing and revoking of authorisation to a procurator; ——
dealing with other matters stipulated by the ——
memorandum of association or articles of association.  

A director is also responsible for duly keeping business 
books of the company and internal supervision of the 
business operations of the company.

Duties of a managing director or members of a 
management board might be delegated to other persons 
unless otherwise provided by the articles of authorisation. 
The managing director or members of a management 
board must act on behalf of the company, with the due 
diligence of a good businessperson, in the reasonable 
belief that they are acting in the company’s best interests. 

Liability 

The managing director is liable for damage caused to third 
parties arising from work carried out in the course of their 
duties, unless he or she proves that they were acting 
properly and in accordance with their authority. 

The party suffering the damage has the right to an 
indemnity directly from the director if the damage was 
caused intentionally or as a result of misconduct or 
negligence. 

The above-mentioned provisions also apply if an employee 
of the director caused the damage. However, in this case, 
the director will have a right of compensation in relation to 
the cost of all of the damage caused by the employee in 
question. 
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Although the company is responsible to third parties for 
damage caused by its employees, it may receive 
compensation from individual members of the board who 
caused the damage, if they acted intentionally or 
negligently, or if the damage was caused as a result of their 
misconduct. 

Limitation of Liability 

If a director exceeds the authority granted to him by the 
company’s memorandum of association, he will be liable 
for damage caused to the company or to third parties with 
whom the deal is concluded. It is not possible to limit the 
liability of a director in respect of misconduct or negligence 
by an agreement. 

A cap on the amount of potential monetary compensation 
may be agreed, but only if this is not disproportionate to 
the damage suffered. If such damage results from 
misconduct or negligence, the limitation of the 
compensation amount will not apply and the company will 
be obliged to pay the full amount. 

Immigration issues 

Foreign citizens intending to be employed in Serbia must 
hold the following documentation: 

a permanent or temporary Serbian residence permit; ——
and 
assent for concluding the employment relationship.——

Foreign nationals arriving in Serbia to conduct professional 
services or as directors of a company must apply for a 
temporary residence permit. Foreign nationals must report 
their residence within 24 hours of entering Serbian 
territory. 

Temporary residence permits are issued for a period of one 
year, on the condition that the passport of the foreign 
citizen is valid for the whole of this period. If the 
directorship is extended for a further year, the residence 
permit will accordingly also be extended. 

Taxation 

Individuals in Serbia area are subject to a ‘dual’ taxation 
system – firstly, individual incomes are taxed in accordance 
with certain rules, and then, if the total amount of personal 
income exceeds a certain threshold provided by law, this 
will be additionally taxed by an annual income tax. 

Income from employment, as well as income from 
temporary employment, is taxed at a rate of 12%. The 
basis for the tax assessment is the amount of: 

	the gross salary; or ——
	the amount of gross salary reduced by 5,000 RSD for ——
incomes arising from employment agreements. 

The basis for the tax assessment is the total amount of all 
income subject to taxation, reduced by the amount of tax 
and contributions paid during the year (including amounts 
paid abroad) and also reduced for prescribed personal 
deductions. Tax rates are progressive and in the region of 
10 to 15%. 

Generally, taxation of foreign nationals working in Serbia 
will depend on whether they are considered to be Serbian 
residents. Serbian residents are taxed in Serbia on all of 
their income, including income earned abroad, while 
non-residents are taxed only on the income earned in 
Serbia. In relation to the annual income tax, only foreign 
citizen-residents (not the foreign citizen-non residents) are 
obliged to submit a tax application and pay the annual 
income tax. 
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The rate of taxation of foreign citizens in Serbia will also 
depend on the double taxation treaties between Serbia 
and the countries of origin of the foreign citizens. Such 
treaties contain rules on resident determination and 
determine the tax jurisdiction of the countries party to the 
treaty. Serbia has concluded treaties with the majority of 
countries in the EU, with all countries of former Yugoslavia 
and a number of other countries. 

Social security 

The director who is an employee of the company can 
benefit from social services. These include: 

a pension and disability insurance; ——
health insurance; and ——
unemployment insurance. ——

Social security contributions are mandatory and have to be 
paid by the company for all employees regardless of their 
nationality. Contribution rates are determined on the basis 
of the amount of the monthly salary of a director. The 
following rates apply to the following categories of social 
services: 

pension and invalidity insurance – 22% ——
health insurance – 12.3% ——
unemployment insurance – 1.5%. ——

Serbia has entered into bilateral convention agreements 
with all countries of the former Yugoslavia, many EU and 
other countries, such as Austria, Germany, Norway, Czech 
Republic, Bulgaria and others, based on which citizens who 
have insurance in their home countries are not obliged to 
pay social security contributions in Serbia. 
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This guide focuses on the rules relating to duties of 
directors of limited liability companies (“konateľ“) and 
members of the board of directors of joint stock companies 
(“predstavenstvo“). It does not address the rules of other 
legal forms of corporations (e.g. cooperatives, limited/
unlimited partnership companies, state enterprises or other 
legal forms of organisations). 

The statutory body of the limited liability company is one or 
more directors and in case of the joint stock company it is a 
board of directors, which is a collective body. 

The supervisory board is, as its name suggests, the 
supervisory body of the company, which e.g. supervises the 
activities of the directors, inspects business documents and 
the account books, examines ordinary, extraordinary and 
consolidated financial statements, etc. Creation of the 
supervisory board is obligatory in case of the joint stock 
company and is optional in case of the limited liability 
company. The supervisory board members are elected by 
the shareholders at the general meeting. 

All information in this guide relate to both directors of a 
limited liability company and a joint stock company, unless 
specified otherwise. 

Eligibility requirements 

There are certain restrictions on who can become a 
director. Amongst other things, it is important to note that: 

	only a natural person with full legal capacity may ——
become a director; 
	a member of a supervisory board of a company may ——
not at the same time be a director of the same 
company; 
	due to conflict of interests provisions (see below) a ——
director of a company cannot be at the same time a 
director of another company with an identical or similar 

business activity unless the companies are holding 
companies (within one group).  

Directors of a limited liability company and members of the 
board of directors of a joint stock company, from the EU or 
OECD member states, are not required to be resident in 
Slovakia. There is no nationality requirement. Directors can 
be company shareholders, who are natural persons, or 
other natural persons who are not shareholders.

Method of appointment 

In the case of a limited liability company: 
A director is appointed at the general meeting by the 
shareholders (i.e. by the resolution of the general meeting). 
Upon incorporation, the first director/directors have to be 
designated in the articles of association of the company. 
The law prescribes neither a minimum nor a maximum 
number of directors. Directors are eligible for re-
appointment and may be elected either for definite or 
indefinite periods of time. 

In the case of a joint stock company: 
Members of the board of directors are appointed at the 
general meeting by the shareholders. The articles of 
association of the company may determine that members 
of the board of directors shall be appointed and dismissed 
by the supervisory board in the manner stipulated in the 
articles. The tenure of the members of board of directors 
shall be provided in the articles of association and may not 
exceed five years. The number of directors is not prescribed 
by law and has to be determined by the articles of 
association. Directors are eligible for re-appointment.
The articles of association may provide that the board of 
directors may co-opt substitute directors until the next 
meeting of the respective appointing body of the company, 
provided that the number of directors originally appointed 
by that body has not dropped below one half.

Slovakia

Ian Parker, ian.parker@cms-cmck.com
Jana Pagacova, jana.pagacova@rc-cms.sk

98  |  Duties & Responsibilities of Directors



Method of removal 

A director can be dismissed by the resolution of the general 
meeting taken by the shareholders or, in the case of a joint 
stock company, by a decision of the supervisory board if 
the articles of association so provide. 

With both types of companies the appointment or dismissal 
can be effective immediately or at a later date determined 
in the decision of the general meeting / supervisory board. 
If the directors are appointed for a fixed term, their term of 
office will terminate if they are not re-appointed at the 
relevant time. 

A director may resign from office at any time. The company 
must, however be notified of his resignation. Subject to the 
memorandum of association or the articles of association 
providing otherwise, such resignation is effective as of the 
date of the next meeting of the company body authorised 
to elect a new director (the general meeting or the 
supervisory board). If the director resigns from his office 
during a meeting of that body, the resignation is 
immediately effective. If the authorised body does not 
convene a meeting within three months after the 
notification of the resignation, the resignation is effective 
after the expiry of that period. The dismissed or resigning 
director is required to inform the company of steps, which 
should be undertaken to avoid any potential damage to the 
company. 

Any change in the director’s office has to be registered in 
the Commercial Register. The registration only has a 
declaratory effect towards third parties. 

Authority and representation 

The directors are ”statutory bodies” of the company and 
they manage all the company’s business, unless such 
business falls within the power of another company body. 
The directors have full authority to represent the company 

and there is generally no need for the directors to have 
special authorisation for certain acts to be valid. However, 
for certain material legal actions as specified by the 
Commercial Code, the approval of the general meeting or 
supervisory board is required (e.g. sale of business as a 
going concern). 

Each of the directors may act independently (solely or 
jointly with other directors – see below) on behalf of the 
company. The authority of the directors to act on behalf of 
the company can be restricted by the memorandum of 
association or by a decision of the general meeting, and in 
the case of a joint stock company by the articles of 
association or by a decision of the general meeting or 
supervisory board. However, such a restriction, even if it is 
registered in the Commercial Register, will have no effect 
regarding third parties, and the company will be bound by 
the acts of the director even if the relevant acts violate this 
restriction. 

In relation to third parties, a company is bound by the 
conduct of its directors even if the director/directors act 
outside the company’s scope of business activity. Only if a 
director acts outside the powers entrusted by law will the 
company not be bound by the acts of the director. 

The company may sue a director who has acted outside his 
or her powers, for damages by way of compensation. 

Each director is authorised to act solely on behalf of the 
company, unless the memorandum of association (in the 
case of a limited liability company) or articles of association 
(in the case of a joint stock company) require that two or 
more directors act jointly on behalf of the company. The 
way in which the company is represented must be 
registered in the Commercial Register. Where a director 
does not act and sign on behalf of the company in 
accordance with the prescribed way of representation of 
the company, then such act is invalid and will not bind the 
company. 
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Working rules 

The memorandum of association in the case of a limited 
liability company, or articles of association in the case of a 
joint stock company, may provide for virtually any number 
of directors and any combination of signing authorities. 

In case of a joint stock company the board of directors is a 
collective statutory body. Unless the Commercial Code or 
the company’s articles of association provide otherwise, the 
board of directors may make a decision only if more than 
half of the board members are present at the meeting; the 
decision is approved if the majority of the members present 
vote for it. The course of the board of directors meeting is 
recorded in minutes of the meeting, which should be 
signed by the chairman of the board and the minutes clerk.

Even if there is more than one director in a limited liability 
company, from a legal perspective they do not constitute a 
collective body as is the case with the board of directors of 
a joint stock company. However, according to the 
Commercial Code, on matters concerning the company’s 
business management the directors are required to take 
decisions collectively and such decisions can be adopted 
only if they are approved by a simple majority of all 
directors, unless the memorandum of association requires a 
higher majority. On other more common issues, like signing 
of labour contracts or issuance of powers of attorney for 
representation in court procedure, the directors may decide 
and act solely, unless joint action is required by the 
memorandum of association.

The company’s memorandum of association or articles of 
association may also permit voting in writing or by other 
means of communication. 

Contractual relationship with the company 

The director of a company is not an employee by virtue  
of the performance of his functions as a director. The 
relationship between the company and the director is a 
commercial relationship and it may be regulated in a 
written contract on performance of an office concluded 
between the director and the company. If they do not 
conclude such a contract, the relationship between the 
company and director is automatically subject to the 
provisions of the Commercial Code governing mandate 
contracts. A contract on performance of an office between 
the company and the director must be in writing and must 
be approved by the general meeting. Articles of association 
of a joint stock company may determine that the contract 
on performance of the office of a member of the board of 
directors is approved by the supervisory board of the 
company.

Agreements between the company and the director about 
the restriction or exclusion of the responsibility of a director 
are prohibited, and, in addition, the memorandum of 
association or articles of association cannot exclude or 
restrict the responsibility of a director. 

Remuneration of a director will be decided by the general 
meeting, or in the case of a joint stock company, the 
articles of association may entrust this issue to the 
supervisory board. If the remuneration is not agreed, the 
director is entitled to remuneration corresponding to 
remuneration for activities similar to those that the director 
has executed. In the mandate contract or contract on 
performance of an office it can also be agreed that the 
performance of the director’s office will be without 
entitlement to any remuneration. 

A joint stock company may only conclude a credit or loan 
contract with a member of its board of directors, transfer 
or give for the director’s use the company’s property or 
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A Slovenian limited liability company (hereinafter:  
the company) has one or more managing directors 
(“poslovodja”). The managing director is together with the 
shareholders assembly a compulsory organ of a company. 
A company may also have a supervisory board (“nadzorni 
svet”), but it is not very common for a Slovenian limited 
liability company to have one. The managing director 
represents the company in business dealings and other 
situations where representation is required and manages 
the internal operation of the company.

The managing director conducts the business of the 
company in accordance with the Slovene legislation, the 
company’s articles of association and the mandatory 
instructions of a shareholders assembly. 

Eligibility requirements

There are only few restrictions on who can become a 
managing director. Any natural person with full legal 
capacity can be appointed as a managing director. A 
managing director of a company may also be a shareholder 
in the same company. A managing director is not required 
to be resident of Slovenia and there is also no nationality 
requirement. 

Slovenian Companies Act (hereinafter: ZGD-1) stipulates 
that a managing director may not be a person:

	who is already a member of a supervisory body of the ——
same company; 
	who has been convicted of a criminal offence against ——
the economy, against work contract and social security, 
against legal business, against property, against the 
environment, space and natural assets. Such a person 
cannot be appointed as a managing director for five 
years after final judgement and two years after 
imprisonment; 

	against whom a security measure has been passed ——
prohibiting the pursuit of a profession, for the duration 
of the prohibition; or 
	who, acting as a member of the management body of ——
a company against which bankruptcy proceedings were 
instituted, has been found liable for damages to the 
creditors in accordance with the law regulating the 
financial operations of companies for the period of two 
years after the court ruling became final. 

A managing director has to make a written statement 
about the non-existence of the above cited legal 
impediments that would prevent his appointment. 
Signature of the managing director on this statement has 
to be verified by a public notary.

Method of appointment

It is on the shareholders to decide on the appointment 
procedure of a managing director. Shareholders may 
stipulate the appointment procedure in the articles of 
association. If there are no provisions on the appointment 
in the articles of association, the shareholders would 
appoint a managing director by a shareholders’ resolution 
passed by a majority vote of all shareholders present at the 
shareholders assembly. If the company has a supervisory 
board, this organ is responsible for appointing a managing 
director (the articles of association may however stipulate 
otherwise).

A managing director may also be appointed in the articles 
of association, although this is not very practical, as with 
each change of a managing director, the articles of 
association would need to be amended as well. 

A managing director is usually appointed for a fixed period 
of time, which cannot be less than two years. Commonly 
managing directors are appointed for the period of four to 
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This guide focuses primarily on the rules relating to private 
limited liability companies and does not address in detail 
the rules relating to public limited companies.  

Eligibility requirements 

The company’s managing body may consist of either an 
individual, two or more individuals acting jointly or jointly 
and severally, or a board of directors with a minimum of 
three members. Both individuals and legal persons, such  
as corporations, may become directors. A director is not 
required to be a shareholder in the company and need 
neither be resident in Spain nor be a Spanish national. 
Nevertheless, a foreign director needs to obtain a Spanish 
Tax Identification Number (NIE). Minors and incapacitated 
persons cannot be directors. 

The following are restrictions on who can become a 
director: 

persons barred by reasons of bankruptcy or ——
undischarged insolvency; those barred from holding 
public office by a judgment; and those who have 
seriously breached the law or social rules; 
persons whose current positions are incompatible with ——
a directorship, for example, those who cannot trade by 
reason of their post (Magistrates, judges etc); high 
public officers (Members of government); public 
Administration Civil Officers; 
persons who may not become company directors for ——
other reasons, for example if they are the company’s 
auditors (note this prohibition lasts for three years from 
cessation of appointment as the company’s auditor), or 
if they are the directors of a competing business. 

Notwithstanding the above, the company’s articles may 
impose further conditions, such as the need to be a 
shareholder at the time of appointment or the necessity of 
a period of time after the acquisition of the shares, or to  
be of Spanish nationality. 

Method of appointment 

Directors are ordinarily appointed at a general 
shareholders’ meeting, except in cases when directors  
are appointed in the incorporation deed of the company. 
Further exceptions to the general rule (applicable only to 
public limited companies) are the appointment of a number 
of members of a board of directors proportionally 
representing the minority shareholders and co-opting 
appointment by the board of directors itself. Co-opting is 
possible when there is a vacancy on the board of directors, 
whereby the board can temporarily appoint a director from 
among the shareholders until the next general 
shareholders’ meeting. 

The directors of a public limited company are appointed for 
a period of time stated in the articles of the company, 
which may not exceed six years. Directors of private limited 
companies can be appointed for an indefinite term, unless 
the articles state otherwise. However, in both cases, 
directors can be re-elected for the same period of time 
unless the articles provide otherwise. Directors must accept 
the appointment and the appointment must be registered 
with the Mercantile Register. 

Method of removal 

A director may resign from office at any time by notifying 
the board of directors or the shareholders at a general 
meeting. In this case, the director may be required to settle 
current business. 

Directors can be removed at any time without good reason 
by a resolution of a general meeting and without the 
necessity of the cessation proposal being included in the 
shareholders’ meeting agenda. A director’s appointment 
may expire if he or she is not re-appointed. In the event of 
a director’s appointment expiring before a shareholders 
meeting is in session, his office is extended until the next 
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This section focuses on the rules relating to the share 
corporation pursuant to Articles 620 seqq. of the Swiss 
Code of Obligations (CO). It does not address the rules 
applicable to other legal entities under Swiss company law, 
which are the general and the limited partnership, the 
corporation with unlimited partners, the limited liability 
company and the co-operative. 

Eligibility requirements 

On 1 January 2008 an amendment of the CO came into 
force which brought a considerable liberalization in this 
area; in particular the former residency and shareholding 
requirements were abolished. The only remaining 
mandatory requirement prescribes that at least one person 
domiciled in Switzerland must be able to validly represent 
the company (i.e. have sufficient signatory power). Such 
person can either be a board member or an officer. If 
neither of such persons has single signatory power, the 
requirement can also be met by two persons domiciled in 
Switzerland having collective signatory power (i.e. being 
able to validly represent the company jointly). 

Further, the law provides that at least one board member 
(whether domiciled in Switzerland or abroad) must be in a 
position to validly represent the company (i.e. have single or 
collective signatory power jointly with another director or 
officer). 

As substitute for the former shareholding requirement, the 
amended CO provides for the right of directors to attend 
the shareholders’ meeting and to make motions. 

Unlike in other jurisdictions, companies – whether or not 
incorporated in Switzerland – cannot be appointed as 
directors. Only the individuals who represent these 
companies can be appointed as such. 

Appointment 

Generally a director may only be appointed by resolution of 
the shareholders’ meeting. In the absence of particular 
quorum requirements in the articles of incorporation, the 
appointment must be approved by an absolute majority of 
the votes allocated to the shares represented at the 
meeting. The chairman is appointed by the board by its 
members or by the shareholder’s meeting, if the company’s 
articles of incorporation so provide. Further, the Board may 
establish a nomination committee setting out the 
governing rules for the selection of candidates and for their 
re-election.

Notification of the appointment, signed by the chairman 
and the secretary of the board, must be filed with the 
Commercial Register of the canton where the corporation 
is incorporated. The minimum number of directors is one 
(or such higher number as is prescribed by the corporation’s 
articles of incorporation). However, if there are different 
classes of shares, the articles of incorporation must provide 
for at least one representative of each class to the board. 
There is no maximum number of directors unless so 
provided by the corporation’s articles of incorporation. 

Appointments are generally made for a fixed term of three 
years, unless otherwise provided in the articles of 
incorporation; a director’s term of office must, however, 
not exceed six years. Reappointment at the end of the term 
is possible. 

Resignation and removal 

The director may resign from the board at any time by 
notice to the corporation (although such resignation may 
constitute a breach of contract).

Further, a director may be removed by resolution of the 
shareholders’ meeting at any time and without cause by 
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This guide focuses on the rules relating to limited liability 
companies (“Tovarystvo z obmezhenoyu vidpovidalnistyu” 
or “TOV”), the most common type of companies used by 
foreign investors to establish subsidiaries in Ukraine.

Ukrainian limited liability companies (“LLC”) are established 
by participants who own participation interests in the 
charter capital of the LLC. The management of the LLC may 
be carried out by either an individual director acting on his 
own or by a board of directors, depending on the 
provisions of the LLC’s charter. The board of directors is 
headed by a ‘general director’, and a ‘director’ is a common 
term for an individual manager. For the purposes of this 
guide, the term ‘Director’ refers to both a director, in his 
capacity as an individual manager, and a general director, 
as the head of the board of directors. 

Ukrainian law provides for the creation of a mandatory 
audit commission, whose members are appointed from the 
participants at a general meeting of participants. Legal 
entities represented by individuals may also be appointed to 
the audit commission. The audit commission’s functions 
include controlling the financial affairs of the LLC and 
approving the annual accounts. 

A supervisory board may also be appointed in accordance 
with the LLC’s charter, although this is not a mandatory 
requirement under Ukrainian law. If appointed, the 
supervisory board performs continuous control over 
commercial and financial activities of the LLC. 

All members of the board of directors, supervisory board (if 
any) and the head of the audit commission are considered 
to be officers of the LLC. Ordinary members of the audit 
commission are not officers of the LLC. 

Eligibility requirements 

There are no restrictions regarding the nationality of the 
Director, but only an individual with full legal capacity can 

be appointed as the Director. A participant may also be the 
LLC’s Director as long as this is an individual. In certain 
businesses, such as insurance or banking, only individuals 
having the required level of education and professional 
qualifications can be appointed as the Director.

The Director and the members of the board of directors 
cannot simultaneously occupy a position in a controlling 
body of the LLC, such as the audit commission or the 
supervisory board, or be in the chair of the meeting of 
participants, alongside their board appointment. 

Method of appointment

The Director is appointed by a resolution of the general 
meeting of participants requiring a simple majority vote of 
present participants. The law applicable to joint stock 
companies clearly requires that a director and every 
member of the board have an employment agreement with 
the company. As regards other companies, such as the 
LLCs, Ukrainian law is somewhat ambiguous and requires 
that a written employment agreement or contract be 
concluded only if the manager is employed by the LLC. The 
law does not elaborate on whether the Director must or 
may have labour relations with the LLC. As a matter of 
practice, the Directors in Ukraine act on the basis of 
charters and employment agreements (contracts).

The State Registrar, the State Statistics Committee and the 
Tax Authorities must be notified of an appointment of the 
Director. Upon such notification, the State Registrar 
updates the State Register of Entities and Organizations of 
Ukraine (the ‘State Register of Companies’). 

The State Registrar must also be notified of the 
appointment of any other managers or employees of the 
LLC, who may be authorised to represent the LLC vis-à-vis 
third parties. There is no requirement to notify the 
authorities about the appointment of any other manager. 
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This guide focuses on the rules relating to private limited 
companies. It does not address any specific rules for other 
forms of company, such as the public limited company 
(‘PLC’). Most of the duties of a director of a PLC are the 
same as for a private limited company. Also, where a PLC is 
quoted on a stock exchange, more complex rules regarding 
corporate governance apply. Those rules are not addressed 
in this guide.

In the UK, private limited companies have a single board, 
which may comprise both executive directors and non-
executive directors. This guide concentrates on the rules 
applicable to executive directors, that is directors who have 
an executive role within the company. However, in general, 
the law does not distinguish between executive and 
non-executive directors. Consequently much of the 
information in this guide will apply equally to non-executive 
directors. 

In the UK, the concept of managing director is different 
from the concept of executive director. A managing 
director will have certain powers delegated to him or her 
by the Board – sometimes these powers are almost as wide 
as those of the board itself. No separate filing is necessary 
in connection with the appointment of a managing 
director.

Wide-ranging changes to company law have been 
introduced by the Companies Act 2006, the most notable 
of which is the codification of certain directors’ duties and 
the law relating to conflicts of interest. 

Eligibility requirements 

There are few restrictions on who can become a director.  
In particular: 

	An individual director is not required to be resident  ——
in the UK, and there is no nationality requirement. 

	Another company – whether incorporated in the UK or ——
elsewhere – can be appointed as a director, but at least 
one director must be a natural person. 
	A company need not have more than one director. A ——
sole director cannot also be company secretary (but it  
is not mandatory for private companies to have a 
company secretary). 

A director is required to disclose personal details, including 
his or her full name, home address and date of birth. These 
details are then available at Companies House but, since 
October 2009, it is possible for directors to provide a 
service address (rather than home address) for the public 
register at Companies House. 

Method of appointment 

It is necessary to distinguish between appointment as a 
director and appointment as an executive, since each is 
legally a separate matter. The method for appointment of  
a director is determined by the constitution (that is, the 
articles of association) of the company. However: 

	A director can normally be appointed either by the ——
existing directors, or by resolution of shareholders. 
	In the case of a subsidiary, the parent is often permitted ——
to make an appointment by written notice to the 
company. 
	Notification of the appointment, signed by the director, ——
must be filed with Companies House. No fee is payable. 
	The minimum number of directors is one (or such ——
higher number as is prescribed by the company’s 
constitution). 
	There is no maximum number of directors unless a ——
maximum is prescribed by the company’s constitution. 

Appointments are generally made on an open-ended basis, 
and not for a fixed term, as the term will be a function of 
the related contractual relationship. If desired, the 
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